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This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new regulation. They 

cover topics ranging from rules for nutritional supplements for small children to relaxing of 

foreign ownership of restaurants to new rules in the housing market and the investment 

and enterprise sectors. 

 

As always we hope you find this month’s Client Alert helpful and wish you prosperity in 

the coming month. We look forward to working with you. 

 

Sincerely, 

 

Dang The Duc  

Managing Partner 
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A new circular sets out the requirements for employers to record their labour relations, namely 

the recording of new hires, treatment of labour during employment, and termination of 

employment. See NEW RECORDS REQUIREMENT FOR LABOUR. 

 

Consumer protection gets another gear in its engine. A new decree outlines the rules of 

advertising products that are geared toward the nutrition of small children. From setting out the 

definitions of what are and aren’t considered nutritional products and limiting the age groups for 

which some of those products are targeted, the new decree goes a ways towards protecting 

young infants. See ADVERTISING NUTRITIONAL PRODUCTS FOR SMALL CHILDREN.  

 

Several new laws hit the books this month. Two of those laws work hand in hand. The first of 

those is the new real estate business law which outlines provisions for real estate developers and 

realtors. The new law sets out providential limits and otherwise opens up markets that hadn’t 

been available before. See NEW REAL ESTATE BUSINESS LAW. 

 

The second law that goes in tandem with the new real estate business law is the new housing 

law. This new law opens wide the gates for foreign ownership of property (sort of) within the 

country. Of course, there are limitations, and a need for quite a few clarifications, but in the main, 

this is a major development for Vietnam’s property market. See NEW HOUSING LAW. 

 

Before jumping to the really exciting news (and I know there’s a lot coming this month) there’s an 

update on the restaurant and catering services front. As from the middle of January, foreigners 

will be able to completely own their own restaurants free and clear of any restrictions requiring 

adjoining hotels. See RESTAURANTS TO OPEN TO 100% FOREIGN OWNERSHIP. 

 

And now the big news. The National Assembly has just recently passed the new investment law 

and the new enterprise law. These new laws work in tandem to create an entirely new regime for 

investment and incorporation. Major issues include the abolition of a the need of an investment 

certificate for domestic investors and the definition of a foreign invested enterprise is finally 

solidified. See NEW INVESTMENT LAW and NEW ENTERPRISE LAW.│ 

 
 
 

 

 

The Ministry of Labour, War Invalids and Social Affairs issued Circular No. 23/2014/TT-

BLDTBXH, dated 29 August 2014, on providing instructions on the implementation of several 

articles of Decree No. 03/2014/ND-CP, dated 16 January 2014, on providing details for 

implementing several articles of the labor code on the job (“Circular 23”).  

 

According to Circular 23, an employer shall make public disclosure on the demand of recruitment 

by way of posting an employment advertisement at the employer's main office, branch(es) or 

representative office(s) where job vacancies are available or advertise job vacancies through the 

mass media five business days prior to the date of receipt of applications for recruitment 

registration. 

 

Circular 23 also provides a regulation on labor utilization reports. An employer must annually 

make reports on any change in its labor utilization before May 25 and November 25 and submit 

these to the Department of Labour, War Invalids and Social Affairs where the head office of an 

enterprise, branch or representative office is located.  

 

Additionally, within a period of 30 days from the date on which an enterprise has conducted its 
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business operations, such employer must make and keep the employment logbook at its main 

office, branches or representative offices. For enterprises, agencies and organizations that have 

been established and started their business operations before Circular 23 took effect, such 

employers must keep an employment logbook at their main offices, branches and representative 

offices within a period of 30 days from the effective date of this Circular. 

 

Circular 23 took effect on 20 October 2014.│ 

 
 
 

 

 

 

On 6 November 2014 the Government enacted Decree No. 100/2014/ND-CP regulating the 

business and uses of nutritional products for children, nursing bottles and artificial nipples 

(“Decree 100”). Decree 100 takes effect on 1 March 2015 and rescinds Decree No. 21/2006/ND-

CP, dated 27 February 2006, on the same matter (“Decree 21”). The main objectives of Decree 

100 are to tighten the advertising of nutritional products for children under 24 months old (small 

children) and encouraging the feeding of infants by breast milk as recommended by the World 

Health Organization.  

 

Decree 100 clarifies that nutritional products for small children comprise breast milk substitutes 

and nutritional supplements used for small children. The breast milk substitutes comprise infant 

formula for children under 12 months old; follow-up formula for children of from 6 to 24 months 

old; and other formulae prepared from cow milk or other milk with relevant ingredients for small 

children. Nutritional supplements for small children are ready-prepared foods in paste or thick 

form with the four nutritional groups of carbohydrates, protein, lipid, vitamins and minerals used 

as supplemental foods to breast milk or breast milk substitutes for small children. All nutritional 

products for small children must be in conformity with the food safety regulations or national 

technical regulations (for nutritional formula for small children) in accordance with laws on food 

safety before placed into the market.  

 

Regarding advertising nutritional products for children, Decree 21 prohibited the advertising of 

milk for children under 12 months old. Decree 100 expands the scope of nutritional products 

prohibited from advertising to milk for children under 24 months old and breast milk substitutes 

for small children. In addition, under Decree 100 dairy companies are banned from contacting 

mothers and pregnant women inside or outside of health establishments for the purposes of 

advertising, introducing dairy products and promotional programs for infants, such as giving 

product samples, vouchers, gifts, offering scholarships, financing scientific research, organizing 

seminars, concerts, workshops and competitions. 

   

Apart from the products to be prohibited from advertising as mentioned above, advertising other 

nutritional products for small children requires that advertising contents must be consistent with 

those of the Receipt of Announcement of Conformity with National Technical Regulations or the 

Certificate of Announcement of Conformity with Food Safety Regulations, and in addition, the 

advertising must contain information about (i) the name of the products, and (ii) the names and 

addresses of entities responsible for marketing of the products.│ 

 

 
 

 

 

On 25 November 2014 the National Assembly passed Real Estate Business Law No. 

66/2014/QH13 (the “New REB Law”) to replace Real Estate Business Law No. 63/2006/QH11 

dated 29 June 2006 (the “Current Law”). The New Law will come into full force and effect on 1 

July 2015. 

 

Below are some important changes made by the New REB Law: 
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1.  Legal capital to be fulfilled by an organization doing real estate business: 

 

One of the significant changes provided in the New Law is that the legal capital of an 

organization doing real estate business in Vietnam is adjusted up to VND20 billion from 

VND6 billion as provided in the Current Law. 

 

2. Scope of real estate businesses that foreign-owned organizations are allowed to 

do in Vietnam: 

 

The New REB Law also amends the scope of real estate businesses that foreign-owned 

organizations are allowed to participate in. In particular, under the New REB Law, the 

foreign-owned organizations are allowed to rent houses / construction works for the 

purpose of sub-letting; this sublease right was omitted in the Current Law. 

 

3. Sales of or grants of hire-purchase of residential houses to be formed in the 

future:  

 

With respect to the activities of selling or granting hire-purchases of residential houses 

to be formed in the future, the investor, before selling or granting hire-purchases of such 

houses must be guaranteed by licensed banks with respect to its financial obligations 

when failing to hand the houses over to the purchasers in compliance with the 

undertaken schedules.  

 

The New REB Law also specifies the payment rates of purchase price of residential 

houses to be formed in the future. In particular, the first installment must not exceed 

30% of the contractual price. The following installments shall be according to the project 

schedule but shall not exceed 70% of the contractual price if the house has not been 

handed over to the purchaser. With respect to investors being foreign-owned 

enterprises, the total amount to be paid by the purchaser before receiving the residential 

house is capped at 50% of the contractual price.  

 

These provisions are claimed to be the cure for the recent situation where many real 

estate investors fail to comply with their obligations in handing houses over to the 

purchasers as undertaken in the contracts. 

 

4. Real estate business: 

 

With respect to real estate services, the services of real estate appraisal, real estate 

auction and real estate advertising no longer appear in the New REB Law.│ 

 

  

 

On 25 November 2014 the National Assembly passed Residential Housing Law No. 

65/2014/QH13 (the “New Law”) to replace Residential Housing Law No. 56/2005/QH11 dated 29 

November 2005 (as amended by Law No. 34/2009/QH12 and Law No. 18/2009/QH12 in 2009) 

(the “Current Law”) and Resolution No. 19/2008/QH12 piloting the purchasing of and owning 

residential houses in Vietnam by foreign organizations and individuals (“Resolution 19”). The 

New Law will come into effect on 1 July 2015. 

 

Below are some important changes made by the New Law: 

 

1.  Conditions applicable to housing transactions: 
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The New Law supplements a number of housing transactions. Residential houses are 

not required to have ownership certificates. Accordingly, a significant change is that a 

residential house can be leased without the requirement to have an ownership 

certificate; and the relevant lessor is not required to be the owner of such residential 

house but can be the person permitted / authorized by the owner to engage in the 

housing transaction (under the Current Law, the lessor must be the owner of the 

residential house to be leased). 

 

The New Law also amends the provision for notarizations of agreements for housing 

transactions. In particular, the requirement of notarization is only applicable to (i) 

agreements for sales, donations, exchanges and mortgages of residential houses; (ii) 

agreements for capital contributions using residential houses; and (iii) agreements for 

transfers of contracts for sales and purchases of residential houses. The Current Law 

required that agreements for housing transactions must be notarized except for (i) house 

leases for less than six months; (ii) sales of houses by organizations having the 

functions of doing residential housing businesses; (iii) hire-purchases of social 

residential houses; and (iv) donations of residential houses by organizations. 

 

2.  Residential housing ownership by foreign individuals and foreign organizations in 

Vietnam: 

 

In comparison with the Current Law, the New Law broadens the forms of residential 

houses which can be purchased and owned by foreign individuals in Vietnam. In 

particular, under the New Law, foreign individuals are allowed to own landed houses in 

investment projects for construction of residential housing; whereas, in the Current Law 

and Resolution 19, a foreign individual is only allowed to own one apartment at a time in 

an investment project for construction of residential housing.  

 

The New Law also relaxes the requirements which must be satisfied by foreign 

individuals in order to own residential houses in Vietnam. Accordingly, the eligible 

foreign individuals to own residential houses in Vietnam will include foreign individuals 

who are permitted to enter into Vietnam and are not entitled to preferential rights or 

privileges of diplomatic / consular immunity which previously allowed them to own 

residential houses in Vietnam. Also, the range of organizations permitted to own 

residential houses in Vietnam is also expanded by the New Law. In addition to foreign-

owned enterprises as provided under the Current Law, branches and representative 

offices of foreign entities in Vietnam, as well as foreign funds and branches of foreign 

banks in Vietnam are allowed to own residential houses under the New Law. 

 

The quantity of residential houses that foreign organizations and foreign individuals are 

allowed to own is limited to 30% of the apartments in a building or 250 residential 

houses in a ward. 

 

Moreover, foreign individuals eligible to own residential houses in Vietnam may lease 

their houses, but foreign organizations can only use their houses for staff 

accommodation but not for office premises, leasing, etc.│ 

 

 

 

Restaurants offer the opportunity to disappear into a foreign culture for an hour or two, eating and 

drinking the stuff of France, Italy, Korea, China, Thailand, or even Vietnam (although the 

Vietnamese restaurants rarely take hours to finish a meal). They provide patrons with various 
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atmospheres and tastes, making it possible to change one’s diet with a simple change of venue. 

For many foreigners, coming to Vietnam—or any foreign country—means the hope of finding 

something unique and different. For others, it means the possibility of opening a restaurant from 

which they can serve their native fare, and share their passion for their food with others 

throughout the country. 

 

Since 2007, Vietnam has limited foreigners’ ability to enter the restaurant market. According to 

Vietnam’s World Trade Organization commitments, foreign involvement in restaurants and 

catering services has been restricted, requiring foreigners to connect any restaurants to a hotel if 

they wanted to serve food and drinks. This has been considered a sensitive area economically, 

as many of the people in Vietnam rely on restaurants to make a living and a glut of foreign 

establishments might endanger many of those livelihoods. But that’s all set to change in January 

2015. 

 

When Vietnam acceded to the WTO they committed to open the market for restaurants to 

foreigners within eight years. That anniversary hits the calendar this January, and once it does 

foreigners will be allowed to own and operate restaurants without having to maintain the fiction of 

a local nominee. While even joint ventures have been frowned upon, now, foreigners will have 

the option of joining with a local partner or opening their own restaurant as a 100% foreign owned 

enterprise. For restaurateurs who have already opened establishments under the ownership of a 

local nominee they will be able to transfer ownership into their own name and no longer run the 

risk of losing their investment by fiat of their nominee. 

 

This is exciting news for an entire sector of people. This means that many of the foreign 

restaurants blessing the country can now be operated without fetter and will be allowed to offer a 

full foreign experience all on their own. | 

 

 

 

In 2005 the National Assembly adopted the Investment Law. One of the key purposes of this law 

was to put all investors on a more equal footing by introducing a unified legal and regulatory 

framework for all forms of investors and enterprises, regardless of nationality (foreign vs. 

domestic) and form of ownership (private vs. public). However, this main aim was not achieved 

and one central aspect of foreign direct investment (“FDI”) establishment has yet changed. As 

before, all foreign investment projects must be formally approved by the administration under a 

certification procedure for obtaining the Investment Certificate (“IC”) which also serves as the 

Enterprise Registration Certificate (“ERC”) of the company. In some instances (for large-scale 

investment projects), the regulatory burden to establish a business is actually greater for 

domestic investors since they are required to go through investment registration in order to get 

approval from the licensing authority. The plethora of investment policies has resulted in an 

overly complex system that is needlessly burdensome for both investors and public 

administration.  

 

With the aim of creating a breakthrough for the business environment in the country and 

improving the administration process for investors, a new Investment Law has been adopted by 

the National Assembly of Vietnam on 26 November 2014. This new Investment Law will replace 

the Investment Law 2005 when it takes effect on 1 July 2015. Below are some of the key 

changes to current regulations under the new Investment Law. 

 

Giving a clear definition of the term “foreign investor” 

 

Since investment conditions and procedures applicable to investment projects vary depending on 

the category and nationality of the investors, it is important to have a clear definition of “foreign 

investor”. 



 

 

 
 
                7      Client Alert 

 

Currently, “foreign investor” includes any foreign organization or individual using capital in order 

to carry out an investment activity in Vietnam. Based on certain information, including their 

nationality, business registration place and ownership percentage, the term of “foreign investor” 

under the new Investment Law is defined as any foreign individual or organization established 

under the foreign law. 

 

Along with the term “foreign investor” the new Investment Law also gives quite clear criteria to 

define the “foreign invested enterprise” (“FIE”) as a foreign investor. As from 1 July 2015 along 

with enterprises established under the foreign laws, all Vietnamese companies, which have more 

than 51% of its charter capital held by foreign investors or by the FIE with more than 51% held by 

foreign investor or another FIE, will be treated as foreign enterprises in case of: (i) setting up new 

entity; (ii) investing in new project; and (iii) acquiring interest in another entity. 

Foreign invested enterprises will enjoy the same national treatment as a domestic investor if 

foreign investors own directly or indirectly less than 51% of the equity.  

 

Separating company registration from investment certification 

 

The new Investment Law provides for two separate registration procedures, including: investment 

registration and company registration. The investment registration is required only for investment 

projects of foreign investors or FIEs with 51% foreign ownership. 

 

 If foreign investors want to set up an enterprise in Vietnam they must go through two following 

steps:  

 

(i) Firstly, they must apply to the competent authority for issuance of an Investment 

Registration Certificate (“IRC”). If the investment projects fall within the categories which 

require an investment policy to be approved, the IRC issuing body shall carry out the 

procedures for approval of the investment policy in accordance with the Law and issue 

an IRC to the investor after the authority approves the investment policy; 

(ii) After receiving the IRC, the investors can establish a foreign invested enterprise by 

going through the procedure of enterprise registration for obtaining an ERC. 

 

Although it adds one step to the procedure and more paper work must be carried out, in practice 

it seems it is best to keep company registration separate from the FDI registration/certification 

since a lot of changes in FIEs during their existence may not be required to amend the IRC but 

only the ERC. Besides, these clear and streamlined registration regulations are likely to further 

promote and facilitate investment. They would also lighten the burden on the public 

administration and make it easier to implement consistent rules across all provinces of Vietnam. 

 

M&A transaction approval 

 

In an M&A transaction, it is not so clear under the current legislation whether it is required to 

undergo the foreign investment licensing procedures for obtaining the Investment Certificate 

when a foreign investor purchases equity in a local enterprise. 

Under the new law, if foreign investors buy 51% or more capital in a Vietnamese company, or if 

the Vietnamese company operates in a conditional sector, the M&A activity must be registered 

with the local department of planning and investment (“DPI”) where the target company is 

located. This local DPI will have only 15 days (in comparison with the current 30 days) to 

consider the compliance with the regulations on investment conditions, ratio of ownership of 

foreign investors in the target company and notify its opinion in writing to the investors.  

 

If a foreign investor invests in a Vietnamese company with less than 51% foreign ownership and 
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this company operates in a non-conditional sector, the M&A activity may be conducted in 

accordance with the new Law on Enterprise and investors shall not be required to notify the local 

DPI about the M&A transaction. 

 

Decreasing the prohibited and conditional business lines 

 

Following the constitutional revisions last year, which declared the people’s right to do business 

in all areas not explicitly prohibited. The new Investment Law decreases the prohibited sectors 

from 51 to 6 and set out 272 sectors where there will be conditional acceptance. As viewed by 

the specialists, this is a dramatic decrease in comparison with the current Investment Law and 

means that significant new opportunities will open to foreign investors. 

 

Setting up stricter rules to manage foreign invested projects 

  

Along with providing measures to ensure most favorable conditions for foreign investors to do 

business in Vietnam, some aspects of the new Investment Law seem to be stricter in order to 

prevent possible negative impacts of the investments. 

 

Under the new Investment Law, state management agencies have the right to revoke the 

investment registration certificates granted to investors if they do not implement the projects 

within 12 months from the date of licensing. The same punishment will also be applied in the 

case where state management agencies cannot contact the investors or its authorized 

representative within 12 months from the date of stopping operation.| 

 

 

On 25 November 2014, along with the new Investment Law, the National Assembly of Vietnam 

adopted the new Law on Enterprises, which will replace the current Enterprise Law on 1 July 

2015. 

 

The new Law on Enterprises unifies the legal and regulatory framework for all business entities 

regardless of ownership (foreign vs. domestic and private vs. public) and represents a major step 

forward in liberalization of the business environment in Vietnam by declaring the principle of 

freedom of business. Article 7 of the new Law on Enterprise specifies that enterprises have the 

right “to freely conduct business in the lines which are not prohibited by law” while the current 

regulations mention only about the right of enterprises “to conduct business autonomously and to 

take initiative in selecting the line of business”. 

 

One of the most noticeable changes to the current regulations is that enterprises will no longer be 

required to identify the codes of their business lines in the enterprise registration certificate. That 

means they can have as many business activities as they wish provided that these activities are 

not prohibited or restricted by law. 

 

A number of elements introduced by the new Law on Enterprises should be particularly 

welcomed by foreign investors, especially by those engaged in joint ventures with minority 

Vietnamese partners who may easily block (deadlock) the issues of the joint venture under the 

existing regulations. Under the new regulations, the voting thresholds for a joint stock company 

(“JSC”) is 65% (rather than 75% as currently) for important matters (such as change of lines of 

business or business sectors; change of the organizational and managerial structure of the 

company; re-organization or dissolution of the company…) and 51% for other matters (rather 

than 65% as currently required). With regard to a limited liability company (“LLC”), the voting 

threshold is still 65% as currently.  

 

While the provisions on reduction of majority vote are welcome, the shortened time-limit for 
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charter capital contribution is likely to create concerns for many investors. Currently, the period 

within which members or the owner of an LLC must pay the full charter capital undertaken may 

take up to 36 months from the date of issuance of the enterprise registration certificate. The new 

Law on Enterprises now requires that the charter capital of the company must be paid in full 

within 90 days after company registration. If any member has not contributed capital or has not 

contributed in full the amount of capital undertaken, the company must register the amendment 

of its charter capital and capital contribution ratios of members equal to the amount of contributed 

capital within 60 days from the last date on which full payment of capital contribution undertaken 

must be made. 

 

Currently, the time-limit for shareholders to pay in full for the number of shares which have been 

registered for subscription is 90 days from the date of issuance of the enterprise registration 

certificate, except where the charter of the company or share subscription agreement stipulates a 

shorter time-limit. Within 30 days from the date of expiry of this period, the JSC must register 

adjustment of the charter capital equal to the par value of shares which have been paid in full and 

any change to founding shareholders. 

 

Along with above-mentioned changes, the new Law on Enterprises also offer a new regulation 

regarding the concept of the legal representative of the company. For the first time, the law gives 

a precise definition of legal representative of the company and provides that LLCs and JSCs may 

have more than one legal representative with the same rights, duties and obligations. However, 

the number of representatives and the authorized powers of each of them must be clearly 

specified in the Charter of the company and be registered with the licensing authorities. Besides, 

the enterprise must ensure that there is always at least one legal representative residing in 

Vietnam. | 
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Established in October 2006, Indochine Counsel is one of the leading commercial law 

firms in Vietnam. The firm provides professional legal services for corporate clients 

making investments and doing business in Vietnam. The legal practitioners at 

Indochine Counsel are well qualified and possess substantial experience from both 

international law firms and domestic law firms. The firm boasts more than 35 legal 

professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 

 

Indochine Counsel’s objective is to provide quality legal services and add value to clients 

through effective customized legal solutions that work specifically for the client. The firm 

represents local, regional and international clients in a broad range of matters including 

transactional work and cross-border transactions. The firm’s clients are diverse, ranging 

from multinational corporations, foreign investors, banks and financial institutions, 

securities firms, funds and asset management companies, international organizations, law 

firms to private companies, SMEs and start-up firms in Vietnam. 

 

Indochine Counsel advises clients in the following areas: 
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 Inward Investment  

 Corporate & Commercial  

 Intellectual Property  

 Technology & Media  

 International Trade  

 Banking & Finance 

 Taxation  

 Intellectual Property  

 Technology & Media 

 International Trade 

 Mining & Energy 

 Property & Construction  
 

A full list of partners, associates and other professionals is available on our website. | 
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For further information or assistance, please contact us: 
 
Ho Chi Minh City Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
s 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  
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