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M&A activities to   boom in Vietnam
V

ietnam has enjoyed a high level of interest from the 
international community following the country’s 
accession to the Wto early this year. and with the pNtr 
approval of the United states congress for Vietnam 
and the recent visit by president triet to the United 

states, Vietnam has come to the attention of investors worldwide. 
the country is praised for its continued economic growth and stable 
political environment. all of these factors have helped Vietnam to 
become an attractive investment destination – the expected next 
asian tiger. Flow of FDi into Vietnam has surged – reaching a record 
high of Us$10.2bn for 2006. the development of Vietnam’s securities 
market in 2006 and this year has also been spectacular.

With the increased exposure and further integration of Vietnam 
into the world economy, merger & acquisition (M&a) activity has 
flourished and is expected to rapidly increase in the next few years. 
this growth is also attributed to the issuance of a series of business 
laws in 2005 and 2006, setting a clearer legal framework for M&a 
and private equity investment in the country. these laws include the 
2005 (unified) enterprises law (Uel) and the (common) investment 
law (cil), both effective as of 1 July 2006, and the 2006 securities 
law, effective as of 1 January 2007.

Governing laws
For M&a and private equity investment, foreign investors can invest 
in domestic companies, foreign invested enterprises (Fies including 
joint ventures (JVs) and wholly owned foreign invested enterprises 
(WFoes)) or equitised state-owned enterprises (soes). Formerly, 
these entities were governed by different laws, particularly the 
1999 enterprise law and 1998 Domestic investment promotion law, 
applied to domestic companies and equitised soes, and the 1996 
Foreign investment law to Fies. From 1 July 2006, these laws ceased 
to be effective, and were replaced by the Uel and cil. the Uel is 
now a single piece of corporate legislation governing both domestic 
companies and Fies in Vietnam, which allows for M&a transactions 
to be carried out more easily and with greater flexibility.

types of transactions
the most common form of acquisition is the transfer of capital 
contribution in a limited liability company (llc) or transfer of shares 
in a joint stock company or shareholding company (Jsc) – llc and 
Jsc are the two major corporate vehicles under the Uel for both 
domestic and Fies. other forms as recognised by the Uel include 
merger, consolidation, division and separation, but such forms are 
normally used for the restructure of a business. sale of assets is also 
possible; however, this is mostly governed by the contract laws and 
the Uel is almost silent on this.

For acquiring interests in a Fie in Vietnam, the new foreign investor 
may consider purchasing shares of the offshore company that holds 
interests in the Fie in Vietnam. as this is an offshore transaction, it is 
not subject to any approval or registration, except in the case where 
the target Fie changes its corporate name as a result of the acquisition.

Re-registration of FIEs
Under the Uel and cil and their implementing rules, the current 
Fies licensed under the old law have the option to re-register under 
the new laws by 1 July 2008. otherwise, they will operate under 
the investment licences issued before, and the terms of the issued 
investment licences will apply until expiry of the term of the project. 
they will re-register under the respective legal form under the Uel, 
including single-member llc, multiple-member llc or a Jsc, unless 
conversion of the legal form is sought. together with re-registration, 
Fies may also convert their corporate form between a llc and a 
Jsc, depending on the number of investors. the conversion gives 
investors flexibility to select an appropriate corporate form offered 
by the new Uel, especially for M&a activities and re-organisation 
purposes during the course of operations.

Foreign equity in domestic companies
private equity investment by foreign investors in private domestic 
companies was first allowed in Vietnam in 2000. private domestic 
companies in the country include those established by private 
domestic investors and those converted from equitised soes. 
Foreign equity holding in domestic companies is now subject to the 
following limits:
•  For non-listed companies, according to Decision 36 of the prime 

Minister, issued on 11 March 2003, foreign investors may acquire 
shares in domestic companies, subject to the 30% equity cap, but in 
certain sectors and industries only.

•  For listed companies, foreign equity holding is subject to the cap 
of 49% as set by Decision 238 of the prime Minister dated 29 
september 2005, except for the banking sector.

it is noted that Decision 36 was issued following the former laws, all 
of which have been replaced by the Uel and cil as of 1 July 2006.

the Decision is to be replaced by a government decree, in 
accordance with Vietnam’s commitments under the Wto – which 
state that foreign investors are permitted to make capital 
contribution or purchase shares in Vietnamese enterprises, subject 
to the general cap of 30% of the enterprise’s equity in the first year 
after Vietnam’s accession to the Wto. Unfortunately, such decree 
is yet to be issued, although several drafts have been circulated 
for comments. as such, Decision 36 is in practice still applied by 
authorities in many cases. Given this legal vacuum, many M&a 
transactions since the end of 2006 and into this year have been 
impeded in their registration and approval procedures pending the 
new guiding decree.

Statutory consents and approvals
in general, M&a transactions are subject to registration with 
authorities. For llcs, all transfer of capital is subject to registration 
with the Business registration authority (Bra) to reflect the changes 
of the investors or members of the company. this is more relaxed for 
transfer of shares in Jscs, and registration is required in some cases 
only. However, it is noted that if an investor acquires 5% or more of 
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the total shares of a company, this must be reported and registered 
with the Bra. companies listed on the stock exchange are subject to 
the disclosure and reporting requirements under the securities law 
for M&a transactions. For those Fies which have not re-registered 
under the new laws, then any transfer of legal capital or interests 
shall be subject to the approval of the investment licensing authority 
which has issued the investment licence. and these Fies remain llcs, 
the single legal form for Fies under the old law.

investors should also be aware of the anti-trust rules under the 
competition law which took effect as of 1 July 2005, in respect to 
M&a deals. this law provides for some prohibitions with regards to 
the economic concentration, as a result of M&a activities between 
the enterprises.

taxation and employment matters
Under the current tax rules, capital gain tax (or corporate income 
tax) at the rate of 28% shall be imposed on any premium over the 
initial value gained from transfer of capital or shares in a business in 
Vietnam. However, individuals are now free from this tax, possibly 
until the end of next year, as the new personal income tax law is 
expected to be in place from 2009.

the labour code contains only one article addressing the 
transfer of employment in respect to M&a transactions, which is 
rather restrictive from the employer’s perspective. at large, labour 
laws in Vietnam are considered too employee-oriented and have 
been viewed as an obstacle to foreign investors who want to 
invest in the country.

Post-WtO prospects
as a member of the Wto, Vietnam has to adhere to Wto 
commitments and adopt international rules; and there is no 
doubt that further reforms will take place, especially of the legal 
framework, to further integrate Vietnam’s economy with that of the 
world. it is therefore expected that M&a activities will grow rapidly 
in the years ahead. M&a transactions will also be a good choice for 
foreign investors, as Vietnam starts to open service sectors such as 
telecoms, banking and finance to foreign investment. continued 
and high economic performance, especially for the private sector 
and growth of the finance and capital markets, would be the driving 
force for an M&a boom in Vietnam, both inbound and onshore 
transactions, amongst local enterprises. to keep pace with this, the 
regulatory framework for M&a activities in Vietnam needs to be 
further improved.
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