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Dear Reader, 
This month saw a handful of new regulations that affect business in Vietnam. We’ve briefed 
them and outlined the most important changes from each new law. We have provided 
briefs of updates relating to: 

• The domestic bond market 
• Operations of foreign audit firms 
• Mining regulations 
• Rules for foreign NGOs 
• A new draft advertising law 

In addition to our regular briefs, partner Bui Ngoc Hong discusses the challenges for 
foreign investors in obtaining management control with less than a super majority 
shareholding.  

We hope you find this month’s Client Alert helpful and wish you prosperity in the 
coming month. We look forward to working with you.│ 

Sincerely, 

Dang The Duc  
Managing Partner  
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Executive 
Summary 

The Ministry of Finance issued a new circular governing Vietnam’s sovereign 
bond market. The circular outlines the issuance of state bonds and treasury bills. 
It also provides procedures for the sale and purchase of the same. SEE 
ISSUANCE OF GOVERNMENT BONDS ON THE DOMESTIC MARKET. 

Foreign audit firms are now controlled by additional prudential and 
operational requirements. A new decree sets out minimum capital levels, 
ownership structures, and conditions for offering cross-border audit services. 
SEE SOME SIGNIFICANT AUDITING ISSUES. 

The mining sector received further guidance in a new decree that sets out pro-
cedures for conducting geological surveys, issuing exploration licenses, and 
transferring mineral exploration and mining rights. SEE ADDITIONAL 
REGULATIONS ON THE MINING SECTOR. 

A new decree provides more detailed regulations for foreign NGOs. The decree 
focuses on registration, rights and obligations, and oversight of foreign NGOs. 
Most importantly, foreign NGOs are limited to providing developmental assis-
tance or humanitarian aid and all other activities will be prohibited. SEE MORE 
FAVORABLE CONDITIONS FOR FOREIGN NGOS.  

A new draft advertising law reveals that the National Assembly is possibly 
slackening its oversight of the sector, a little. Prohibited advertisements are more 
narrowly defined and online advertising explicitly allowed without prior 
approval. It is uncertain, however, whether this draft can be considered ready for 
a vote by the National Assembly. SEE REMARKABLE POINTS OF THE LATEST 
DRAFT ADVERTISING LAW. 

Finally, we revisit the WTO’s commitments to discuss the different voting rules 
in the Enterprise Law and Vietnam’s WTO commitments as regards corporate 
decision making by majority shareholders in joint venture companies. This 
discussion covers the challenges facing foreign investors and offers potential 
solutions for obtaining management control with less than a super majority 
shareholding. SEE VOTING RULES IN A JVC IN VIETNAM.│  

Briefs 

Issuance Of 
Government 
Bonds On The 
Domestic 
Market 

On 8 January 2012 the Ministry of Finance issued Circular 17/2012/TT-BTC which 
dealt with the domestic bond market. This Circular comes into effect on 26 March 
2012. 

According to this Circular, the authority for the issuance of bonds is the Ministry 
of Finance. One-year bonds offered by the State Treasury will be issued on the 
15th and the last day of each month. State treasury bills will be issued each 
Tuesday. Treasury bills of credit have a term of 13 weeks, 26 weeks and 52 weeks. 
Treasury bills and bonds have the term of 2 years, 3 years, 5 years, 10 years, 15 
years and 30 years. The par value price of the bonds is VND100,000 and the other 
papers have a par value price in multiples of VND100,000. 
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Bonds can be issued by the following methods: bidding and underwriting as a 
book entry or electronic data; through issuing agents and retailers in the form of 
certificates, a book entry or electronic data. For bonds issued in the form of bidding 
and underwriting, bond interest is paid periodically 6 months / time or 12 months 
/ time from the date of issuance of the bonds, and the bond principal is paid on 
maturity. 

For bonds issued through issuing agents and retailers, the interest and the bond 
principal payments are paid periodically, in a lump sum upon maturity or in 
advance in accordance with regulations of the Ministry of Finance.│ 

Some 
Significant 
Auditing Issues  

A foreign investor seeking to do business in the sector of audit services in 
Vietnam should be aware of the following provisions: 

Minimum capital of an audit firm 

A new audit firm established in Vietnam, in the form of a limited liability 
company, must have a charter capital of at least 3 billion Vietnamese Dong and 
from 01/01/2015, 5 billion Vietnamese Dong. This regulation is promulgated to 
ensure that liabilities of audit firms are indemnified. 

This capital requirement also applies to Vietnam-based branches of foreign 
audit enterprises. In addition, the foreign auditor must demonstrate sufficient 
financial ability by showing its equity equivalent to US$500,000. This showing 
must be made at the time of request for issuance of the eligibility certificate for 
providing auditing services.  

During operation, these units must maintain equity amounts on the balance 
sheet not less than their specified charter capital. In case the equity drops below 
this amount the auditing firm has three months from the end of the fiscal year to 
supplement the equity to bring it in line with the requirement.  

Organizational members of audit firms  

Organizational shareholders may only hold up to 35% of the shares in an audit 
company. Shareholders that are organizations must appoint a representative to 
exercise all rights and obligations in an audit firm. Such representative must be an 
auditor registered under the audit firm of which the organization is a sharehold-
er. Practicing auditors acting as representatives of member organizations are not 
allowed to personally contribute capital to the audit firm.  

Cross-border audit services 

Companies seeking to provide cross-border audit services in Vietnam must be 
from a WTO member country. 

Conditions to supply audit service in Vietnam by a cross-border audit firm 
(CBAF) 
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A CBAF must deposit 3  billion Vietnamese Dong  (5 billion Vietnamese Dong 
from 01/01/2015) at any Vietnamese commercial bank and obtain a guarantee 
letter from that bank guaranteeing payment in case of liabilities arising in the 
provision of cross-border audit services. In addition, the CBAF must satisfy 
the following conditions: 

(i) It is allowed to operate in accordance with the provisions and regula-
tions of its home country; 

(ii) The CBAF can obtain written permission from the regulatory body in its 
home country allowing the provision of audits in Vietnam, and stating 
that the CBAF has not violated professional requirements on indepen-
dent audit activities or other legislation of its home country within the 
last 3 years; 

(iii) Have at least 5 auditors who have been issued a certificate of auditing 
practice by the Ministry of Finance of Vietnam; 

(iv) Have purchased professional liability insurance for practising auditors 
in Vietnam;  

(v) Fulfillment of reporting and other obligations in accordance 
with Vietnamese laws. 

(vi) Registration with the Ministry of Finance of Vietnam for issuance of 
an eligibility certificate for providing audit services. 

These provisions are specified in Decree No. 17/2012/ND-CP promulgating 
guidelines on implementation of the Law on Independent Audit. This decree 
takes effect as of 1 May 2012.│ 

Additional 
Regulations on
Mining Sector 

To improve the management of mineral resources and streamline mining license 
procedures, on 17 November 2010, the National Assembly adopted the Law on 
Minerals (“LOM”). The LOM aimed at drawing international interests and foreign 
investment into the country’s mining sector. Now, by issuing Governmental De-
cree No. 15/2012/ND-CP (“Decree 15”) which provides detailed guidance on the 
implementation of a number of articles of the LOM, the Government has created a 
clearer legal framework for investors. 

Following are some important key points of Decree 15 regarding conditions for 
entities investing in the basic geological survey of mineral resources (BGSOMR), the 
selection of entities for the issuance of mineral exploration license (IOMEL) in areas 
not subject to auction of mineral mining rights, the transfer of mineral exploration 
rights, and the transfer of rights to mine minerals. 

Conditions for entities investing in the BGSOMR 

Under Decree 15, organizations and individuals are encouraged to invest in the 
BGSOMR with their own capital, however, they are required:  
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(i)         to be entities with proper legal status as stipulated in the LOM (e.g. 
being enterprises or co-operatives established in accordance with the 
Law on Enterprises and the Law on Co-operatives respectively, or for-
eign enterprises with a representative office or branch in Vietnam);  

(ii) to have enough funding for conduct of the whole project of BGSOMR; 
and 

(iii) be supervised by the General Department of Geology and Minerals 
of Vietnam during the process of a BGSOMR project. 

Selection of entity for IOMEL in an area not subject to auction of mineral 
mining rights  

After meeting the requirements as prescribed by the LOM, and after 30 days from 
the receipt and notification of entities requesting a mineral exploration license, 
the selection of entities for IOMEL will be conducted as follows:  

a. if only one entity has submitted a dossier proposing mineral explo-
ration, that entity will be selected for IOMEL; 

b.      if two or more entities have submitted their dossiers proposing min-
eral exploration, the entity selected will be the one that satisfied the 
largest number of conditions as set out in Decree 15, in particular  

(i)      having, at the time the competent authority considered the sub-
mission dossier, the largest ratio of equity over the total invested 
capital for implementation of the mineral exploration proposal;  

(ii)        having capital contributed in the conduct of a BGSOMR in 
the area proposed for IOMEL; and  

(iii)       having a commitment to exploit and use the mined minerals 
for local manufacturing activities; and 

c. if every entity that submitted dossiers meet the conditions as stipulated 
in (b) above, the entity with the earliest dossier submission will be 
selected for IOMEL. 

Transfer of mineral exploration rights 

According to Decree 15, a transfer of mineral exploration rights must be made 
in the form of a contract (with the contract’s contents clearly stating the number 
and volume of work; exploration costs spent up to the date of the transfer; and 
the liabilities of the involved parties during and after the transfer). In addition, 
the entity receiving the transfer of rights must:  

(i)        satisfy the legal status as stipulated by the LOM or have a contract 
signed with the entity holding the rights for mineral exploration;  

(ii) have, at the time of transfer, no disputes on rights and obliga-
tions related to mineral exploration activities; and  
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(iii) have submitted the proper dossiers to the competent authority 
to effect the transfer of a mineral exploration right. 

Transfer of rights to mine minerals  

Apart from the requirements that must be met when transferring the rights to 
mine minerals (as stipulated in Article 24 of Decree 15), the transfer of a right to 
mine minerals must be made in the form of a contract including:  

(i)         the status of the number, volume and value of exploitation and 
invested infrastructure, the status of the financial obligations of 
the transferor up to the time of signing the transfer contract;  

(ii) liabilities of the transferee for continuous performance of 
the unfinished work; and  

(iii) other relevant rights and obligations of the transferor 
and transferee. 

Decree 15 takes effect from 25 April 2012.│ 
  

More Favorable 
Conditions for
Foreign Ngos 

On 1 March 2012 the Government issued Decree No. 12/2012/ND-CP (“Decree 
12”) on the registration, management and operation of foreign non-governmen-
tal organizations in Vietnam (“Foreign NGOs”). Decree 12 takes effect on 10 
June 2012 and replaces Decision No. 340-TTg (“Decision 340”) of the Prime 
Minister dated 25 May 1996 promulgating the Regulations on the operation of 
Foreign NGOs. 

In comparison with Decision 340, Decree 12 provides more details on the 
registration of Foreign NGOs, the rights and obligations of Foreign NGOs, and 
the power and duties of governmental bodies managing Foreign NGOs. Decree 
12 specifically creates more favorable conditions for Foreign NGOs to operate in 
Vietnam. 

Developmental assistance and humanitarian aid are the only purposes of 
Foreign NGOs in Vietnam 

Decree 12 defines Foreign NGOs as non-profit organizations, social funds, private 
funds and other forms of social and non-profit organizations which are 
established under foreign law and that provide developmental assistance or 
humanitarian aid for non-profit making purposes in Vietnam. 

This definition limits the scope of operations of Foreign NGOs in Vietnam. For-
eign NGOs must not conduct any activities other than developmental assistance 
and humanitarian aid. They are strictly prohibited from organizing, conducting 
or participating in political or religious activities, activities for profit-making 
purposes, activities connected with money laundering or terrorism, or any other 
activities which damage the national security or cultural values of Vietnam. 

Foreign NGOs may operate with or without offices in Vietnam 
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Under Decree 12, a Foreign NGO may operate in Vietnam upon issuance of a 
Certificate of Registration of Operation, or a Certification of Establishment of a 
Project Office, or a Certification of Establishment of a Representative Office. 

Where a Foreign NGO wishes to operate without an office in Vietnam, it may re-
quest the issuance of a Certificate of Registration of Operation from the Committee 
for Foreign Non-Government Organization Affairs. The requirements for issuance 
of this certificate are that the Foreign NGO must be a legal entity in accordance 
with the law of its home country, have a charter with clear operational principles, 
and have a plan on developmental assistance or humanitarian aid in Vietnam. The 
duration of a Certificate of Registration of Operation is three years and is 
renewable. 

Where a Foreign NGO wishes to operate with an office in Vietnam, it may first 
request issuance of a Certificate of Registration of Operation, then request 
issuance of a Certificate of Registration of Establishment of a Project Office or a 
Certificate of Registration of Establishment of a Representative Office. The 
duration of such certificates is five years and is renewable. 

Decree 12 extends the duration of Foreign NGOs’ certificates as the duration 
under Decision 340 ranged from six months to three years. 

Foreign NGOs must periodically inform competent authorities about their 
operation 

In cooperation with the provincial People’s Committees and the Committee for 
Foreign Non-Government Organization Affairs, the Ministry of Foreign Affairs is 
in charge of administering the operation of Foreign NGOs in Vietnam. 

On a semi-annual basis, as opposed to the quarterly basis stipulated by Decision 
340, every Foreign NGO must provide a written report on its operations in 
Vietnam to the Committee for Foreign Non-Government Organization Affairs and 
the People’s Committee of the province of the locality of the operation of the 
Foreign NGO as prescribed in its certificate. Any breach of the laws of Vietnam by 
a Foreign NGO or its staff in Vietnam shall be dealt with in accordance with the 
laws of Vietnam.│ 

  

Remarkable 
Points of the
Latest Draft 
Advertising 
Law 

The latest Draft of the Advertising Law, dated 10 March 2012 (the “Draft”), has 
been released for public comments.  

The Ordinance on Advertising prohibits the advertisement of certain goods and 
services, but this list is considered outdated in light of current market strategies and 
corporate exploitation of the market in Vietnam. Now the Draft offers a revision of 
the regulations regarding advertising prohibitions.  

In general, goods and services which are subject to an advertising ban are limited
to those which are prohibited in accordance with the prevailing laws. The Draft 
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specifies other specific products for which advertising is prohibited, including 
wines with alcoholic content equal to or greater than 15o (According to Commer-
cial Law, it is permitted to advertise for wines with alcoholic content less than 30o), 
prescribed pharmaceuticals, aphrodisiac products and goods, shotguns and  shot-
gun bullets, etc. The Draft also reserves the possibility for the Government to sup-
plement the list of goods and services for which advertising is prohibited. 

Categorical prohibitions include: 

(i) Untrue advertising or misleading advertising on the business possibility, 
availability of goods or services, quality, price, effects, design, trademark, 
origin, or criteria of products or services; 

(ii) Advertising by direct comparison of prices, quality, effects of 
products, services of one entity with those of the relevant products, 
services of another entity; 

(iii) Advertising with the terms of “first”, “unique”, “best”, “number one” or 
other terms having a similar meaning. 

Article 20 of the Draft provides specific conditions for advertising special prod-
ucts and services, i.e. products and services that have direct effects on human 
health and the environment such as drugs, cosmetics, vaccines, chemicals, dairy 
and products for substitution of breast milk, food, food additives, medical 
services, etc. 

The following advertising means are specified in the Draft 

(i) Press; 

(ii) Website, electronic equipments, terminal devices and other 
telecommunication devices; 

(iii) Printed materials, recordings, videos and other technical devices; 

(iv) Advertising billboards, panels, neon signs, advertising screens; 

(v) Transportation means; 

(vi) Commercial affairs, conferences, meetings, event, exhibitions, cultural 
events, sport events; 

(vii) Advertisement transferring persons (i.e. one directly transferring the 
advertisements to the public or presenting advertisements on their body 
by wearing, hanging, attaching, sticking, drawing or other similar forms 
); advertising objects; and 

(viii) Other advertising means in accordance with the laws 

Specific requirements for advertising on websites are provided in Articles 23 and 
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24 of the Draft and state that advertisements must not be placed within the content 
portion of the website, and advertisements which are not in a fixed area must allow 
readers to close them with a maximum of 1.5 second wait time. While the Draft 
addresses the design of website advertising it does not provide for any approval 
process for website advertising. This is because such requirements are considered 
unrealistic as the contents of the advertisements on the website are continuously 
transmitted and always changing, and the number of advertisements on a website 
can be very large. However, a post-advertising inspection mechanism may be used 
for the administration of such advertisements. 

Business entities are allowed to send advertising messages and emails to cus-
tomers who have had transactions with them, and to those who have registered to 
receive the advertisements so long as advertisers provide the option for recipients 
to refuse advertisements, and subsequently cease the advertising messages and 
emails within 24 hours from receipt of a refusal.│ 

  

Voting Rules in 
a JVC in 
Vietnam - 
Revisting the
Rules in WTO
Commitments 
and in 
Domestic Law 

Two different voting rules 

On 27 October 2006 the Report by the Working Party on Vietnam’s Accession to 
the World Trade Organisation (“WTO”) was finalized (the “Working Party 
Report”). Not too long before the finalization of the Working Party Report, on 1 
July 2006 Vietnam’s new Law on Enterprises (the “2005 Enterprise Law”) took 
effect.  While the Report is one of Vietnam’s international treaties; the 2005 
Enterprise Law is the national law. With respect to voting ratios required for 
passing management decisions in a company, there is a huge difference between 
the 2005 Enterprise Law and the Working Party Report. Only the provisions of 
the Working Party Report provide decision-making power to a simple majority 
shareholder (i.e. one holding 51% equity in the company).  

Of note, a simple majority shareholder cannot take it for granted that provisions 
of the Working Party Report are to apply in any foreign invested company. 
Rather, for a simple majority shareholder to be entitled to exercise their 
management control using the rule under the Working Party Report, quite a 
number of conditions must be met.  

The WTO Commitments and simple majority shareholders’ victory 

In the 2005 Enterprise Law, via Articles 51, 52, 103 and 104, Vietnam provides 
that a shareholder needs to have votes representing at least 65% of the total votes 
at a meeting to successfully pass a number of the company’s decisions; and at 
least 75% to successfully pass all of the company’s decisions. 

During the negotiations for Vietnam to accede to the WTO, it was noted that in 
many service sectors that Vietnam agreed to open to foreign investment, the 
maximum foreign ownership permitted to foreign investors was only 51% of 
the equity of a joint venture company (“JVC”). Assuming that all equity share-
holders are present at a given meeting, a shareholder possessing 51% of the 
equity in a JVC would not be able to, on its own, pass any decision in the JVC, 
and a shareholder holding 49% of the equity could block the passage of any 
decision in 
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the JVC. During the accession negotiations Vietnam made the concession not to 
apply the voting rule under the 2005 Enterprise Law but to follow a different rule. 
As part of Paragraph 502 of the Working Party Report, this concession reads, 

“Viet Nam would ensure that, notwithstanding the requirements in the 
2005 Enterprise Law, investors establishing a commercial presence as a 
joint-venture under the commitments in Viet Nam's Schedule of Specific 
Commitments would have the right to establish, through the enterprise's 
Charter, all the types of decisions that had to be submitted to the 
Members' Council or Shareholders' Meeting for approval; the quorum 
rules, if any, that governed voting procedures; and the precise percent-
ages of voting majorities necessary to make all decisions, including a 
simple majority of 51 per cent”. 

At first blush it looks like the then WTO members could claim a victory for 
enabling a (foreign) shareholder of 51% equity to pass any decisions in a foreign 
invested company. In reality, however, Vietnam’s interpretation and implemen-
tation of the above cited concession creates a very restrictive application of the 
rule. 

The devil is always in the details 

Paragraph 502 of the Working Party Report cannot apply to all sectors or in-
dustries invested by foreign investors; it cannot apply to all foreign invested 
companies; and it cannot apply without the minority party’s agreement. 
Why? 

A task force for implementation of the 2005 Enterprise Law, via document No. 
771/BKH-TCT dated 26 November 2007, provided a strict interpretation of 
Paragraph 502 of the Working Party Report. Accordingly, a shareholder of 51% 
equity may on its own pass all decisions in a company only when all of the 
following conditions are in place: 

1. The company is a JVC; 

2. The company’s scope of business is within the service sectors committed 
under Vietnam’s commitments to the WTO, on market opening in services; 
and 

3. The voting majority (e.g. of 51%) is established in the JVC’s charter (i.e. 
articles of association). 

With respect to the condition in Item 1 above, the company must be a JVC. This 
means a shareholder of 51% equity will not be entitled to use the rule in the 
Working Party Report if (i) it is a shareholder of a wholly foreign owned 
company (e.g. all the shareholdings belong to foreign investors); or (ii) it invests 
by way of indirect investment, i.e. purchasing shares on the stock exchange.  
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With respect to the condition in Item 2 above, a shareholder of 51% equity will not 
be entitled to use the rule in the Working Party Report if the JVC engages (i) in 
non-service sectors, or (ii) in any one service sector not committed for market 
opening under Vietnam’s commitments to the WTO. It is not easy for a foreign 
investor to get approval for investing in service sectors that Vietnam has not yet 
committed for market opening. However, it should be noted that JVCs in non-
service sectors, e.g. JVCs in manufacturing or production industries, cannot enjoy 
the benefits of the voting rule in the Working Party Report. 

But most interesting is the condition in Item 3 above, which requires that the 
voting majority (e.g. of 51%) is established in the JVC’s charter. This is because 
this condition can be the source of many other conditions which are to be agreed 
via negotiations between the JVC’s parties.  

The voting rule in the Working Party Report cannot be “established”, i.e. recorded 
in a JVC’s charter, without the agreement of the shareholder(s) holding 49% eq-
uity as to withhold such agreement would mean the Charter could not be signed 
for submission to the authorities upon incorporation.  

By virtue of the condition in Item 3, the JVC’s charter (not the joint venture 
agreement) becomes a battle for contractual negotiations and arrangements 
between the JVC’s parties. Following the voting rule under the 2005 Enterprise 
Law, a minority shareholder holding as much as 49% of the JVC’s equity may still 
prevent the shareholder of 51% equity from passing decisions in the JVC. Fol-
lowing the voting rule under the Working Party Report, however, the minority 
shareholder of 49% equity can no longer exercise any vetoing power, leaving the 
entire decision-making to the discretion of the 51% equity shareholder. This 
provides a powerful lever for the minority shareholder during negotiations as 
they may demand hefty concessions in exchange for agreeing to apply the 
Working Party Report rule.  

Such trading off of vetoing power for non-voting benefits, in many cases, has 
proven a difficult negotiation. For example, with respect to JVCs incorporated 
prior to the 2005 Enterprise Law, Vietnam also agreed to recognise the application 
of the voting rules under the Working Party Report. In this case, Vietnam’s 
recognition is provided if, before 30 June 2011, the JVC modified provisions of the 
enterprise's original charter to allow for the use of the voting rule under the Work-
ing Party Report. The deadline of 30 June 2011 passed while many JVCs could not 
reach agreement to ‘modify’ their JVC’s charter to shift to the new voting rule.  

The way out when investment sectors and JVC form become obstacles 

In many cases, the minority shareholder of 49% equity is willing to exchange 
concessions in return for being bound by the voting rule under the Working Party 
Report. However, due to the JVC’s operation sectors, it is not permitted to apply 
the voting rule under the Working Party Report. In some other cases, there are 
many shareholders, but these are all foreign – while forming a JVC requires at 
least one foreign shareholder and one domestic shareholder - the voting rule 



                12      Client Alert 

under the Working Party Report cannot apply. And in some JVCs, the minority 
shareholder possessing less than 51% is the party desiring to take management 
control of the JVC. 

In such cases, deploying non-voting preference shares is perhaps the most 
appropriate solution. Accordingly, non-voting preference shares (e.g. dividend 
preference share) are allocated to the party wishing to trade off their voting power 
for non-voting benefits. That way, the shareholder of the voting shares, even with 
a minority proportion of equity, may still take management control of the com-
pany. Of course, this structure is applicable only to a joint stock company, where 
equity is represented by shares and can be divided into share classes. 

Notes for shareholders to take management control in Vietnam 

Vietnam’s concession on the voting rule in the Working Party Report is ultimately 
a concession for further negotiations (by minority shareholder of 49% equity). As 
a result of this concession, in order for a shareholder holding as little as 51% 
equity to take management control of a JVC, the most important condition is the 
obtaining of agreement by the remaining shareholder(s) to apply the voting rule 
under the Working Party Report. This is the most substantive condition. The 
others – investment sectors, JVC form – usually take little time to sort out. 

And where it is impossible for a simple majority shareholder (or even a minority 
shareholder) to meet all the conditions required for applying the voting rule under 
the Working Party Report, a structure with non-voting preference shares may be 
the best solution for taking management control in a company in Vietnam.│ 
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