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This month we welcome in the year of the snake. Happy New Year. While there were few 

new pieces of legislation promulgated this month we did manage to come up with a few 

items for your review. We’ve briefed new legislation relating to enterprise registration and 

mineral exportation, and examined the current regime for using administrative procedures 

to enforce your intellectual property rights against infringing parties. In addition we look, 

during this festive time, at the importance of relationships in your business activities here 

in Vietnam.  

 

We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 

year. We look forward to working with you. 

 
Sincerely, 
 
Dang The Duc  
Managing Partner  
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A new decree issued by the government offers some clarification and guidance regarding 

the registration procedures for enterprises. Specifically, it gives the relevant authorities 

guidance on dealing with uncategorized business sectors and lists requirements for online 

publication of company information. SEE SOME CHANGES IN BUSINESS 

REGISTRATION RULES. 

 

The Ministry of Industry and Trade has issued a new circular outlining the specific rules for 

the export of minerals from Vietnamese territory. The circular specifies what minerals may 

be exported and sets out exceptional circumstances that will allow for the export of 

minerals not included on that list. SEE NEW RULES ON THE EXPORT OF MINERALS. 

 

Our IP department takes a look at the regulatory regime currently in place for using 

administrative procedures to stop intellectual property right infringement. They find that the 

use of administrative procedures is not only more efficient than using the courts, but allows 

for a great deal of flexibility in dealing with infringers. SEE ADMINISTRATIVE REMEDIES 

FOR ENFORCEMENT OF IPRS. 

 

Finally, we look at the importance of relationships in Vietnam. First examining the Guanxi 

Culture of China, we extrapolate the concepts to Vietnam and set out why it is important to 

develop a close relationship with business partners and government officials when doing 

business in Vietnam. SEE BUILDING RELATIONSHIPS IN THE NEW YEAR.│ 

 

 

The Government issued Decree No. 05/2013/ND-CP (“Decree 5”) on 9 January 2013 

amending and supplementing a number of articles of provisions on administrative 

procedures of business registration as stipulated in Decree No. 43/2010/ND-CP. 

 

According to Decree 5, registered business lines that are neither included in the 

Vietnamese system of economic sectors nor stipulated in other legal documents may be 

entered on the Enterprise Registration Certificate by a business registration authority, so 

long as such activity is not banned, and concurrently notify the Ministry of Planning and 

Investment. 

 

Within 30 days of the date of incorporation or registration of changes of enterprise 

registration contents, an enterprise must publish the information on the national enterprise 

registration portal and pay the related fee for this publication. In addition, an enterprise 

having passed a decision on enterprise dissolution must publicly post such decision at its 

head office, branches (if any) and on the national enterprise registration portal. 

 

Valid copies of documents in dossiers of enterprise registration are documents that have 

either been certified or confirmed as true by competent authorities or organizations. For 

registration dossiers which must include transfer contracts or written certification of 

donation of capital contribution, an enterprise may send the original or valid copies.  

 

Decree 5 takes effect on 25 February 2013.│ 
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On 24 December 2012 the Ministry of Industry and Trade (“MOIT”) issued Circular No. 

41/2012/TT-BCT (“Circular 41”) providing details on exporting minerals. Circular 41 took 

effect on 4 February 2013 and repeals Circular No. 08/2008/TT-BCT dated 18 June 2008 

(the “Old Regulation”). 

Mineral export contracts entered into prior to 4 February 2013 and which do not contradict 

either Circular 41 or the Prime Minister’s Directive No. 02/CT-TTg dated 9 January 2012 

are still effective. 

Circular 41 addresses many insufficiencies of the Old Regulation by clarifying guidance for 

enterprises and state management agencies (i.e. local customs offices) to export minerals. 

Three major issues addressed by Circular 41 include:  

(i) types of exported minerals,  

(ii) special cases in exporting minerals, and  

(iii) the reporting regime of enterprises. 

Types of exported minerals 

Under Circular 41 only 10 types of metallic minerals, non-metallic minerals and industrial 

minerals may be exported. 

Minerals that are temporarily imported prior to re-export or export processing are eligible for 

export if the enterprise seeking to export presents the declaration of imported minerals 

certified by customs.  

Minerals which are confiscated or liquidated by the State management’s decision may be 

exported if application is made including the following documents: the sale invoices of the 

confiscated and expropriated assets, the delivery bill, and the record on the handover of 

confiscated assets for auction due to administrative infringement. 

Special cases in exporting minerals 

If customs suspects the quality of minerals to be exported they may take samples of the 

minerals for export for testing. If the testing demonstrates that the minerals do not meet 

quality standards then the exporter will be fined and must pay for the cost of the tests. If the 

minerals do meet quality standards then the customs department will bear the cost of the 

tests.  

Enterprises are required to send a report to the provincial people’s committee and obtain 

the MOIT’s approval if: 

(i) The minerals are in the list of minerals eligible for export but do not satisfy the 

quality standards; 

(ii) The minerals come from a mine for which the extraction license has expired;  

(iii) The minerals are not in the list of minerals eligible for export, but are not 
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completely consumed by the domestic market; and 

(iv) The minerals are exported as an exchange for materials to be imported to 

meet domestic production demands.  

Reporting regime on exporting minerals 

Enterprises must make periodic reports based on the reporting period decided by provincial 

people’s committees. The reports must be sent to the Service of Industry and Trade and 

the Service of Natural Resources and Environment where the minerals are exported.│ 

 

 
 

 

In general, intellectual property rights (“IPR”) can be enforced using administrative 

procedures, civil procedures, and criminal procedures (criminal liability is limited to acts 

infringing copyrights, copyrights-related rights, trademark rights and geographic indication 

rights). For any given IPR infringement, request for enforcement as an administrative 

procedure does not bar the IPR holder from requesting enforcement as a civil procedure. 

The same applies for enforcement as a civil procedure, it does not bar enforcement as an 

administrative procedure.  

 

Administrative procedures for enforcing IPR infringements is contained primarily in the Law 

on Intellectual Property 2009, as supplemented and amended (“IP Law”), and Decree No. 

97/2010/ND-CP, dated 21 September 2010 (“Decree 97”), on sanctioning of administrative 

violations in the domain of Intellectual Property, and Circular No. 37/2011/TT-BKHCN, 

dated 27 December 2011 (“Circular 37”), guiding the implementation of Decree 97.   

 

Administrative remedies for enforcing IPRs consist of cautions, fines with a maximum level 

of VND500 million (approx. US$25,000) and additional penalties of confiscation of material 

used in committing the infringement, definite suspension of business activity, etc. In 

addition, an infringer may be required to:  

 

(i) eliminate infringing elements from the goods and business means;  

(ii) revoke domain names and enterprise names containing infringing elements;  

(iii) distribute for or bring counterfeit goods into non-commercial uses;  

(iv) destroy goods and material on which the infringing elements cannot be eliminated; 

or 

(v) pay profit collected as a result of the infringement into the state budget.  

 

Cautions are applied to first time violators whose infringement is on a small scale, i.e. the 

number of infringing goods is less than 10 units with a value of less than VND3 million and 

the violation fits into prescribed extenuating circumstance. Cautions are also applied if the 

violation is committed by a person of from 14 - 16 years old.  

 

The average range of fines will be applied if there are no extenuating or aggravating 

circumstances. Fines may be reduced or increased, however, if circumstances so dictate. 

Extenuating circumstances are specified in Circular 37 and are deemed to exist if the 

infringer has prevented or mitigated the harmful effects of the infringement, has voluntarily 

remedied the consequences of the infringement or has compensated the IPR holder for 

damages. Aggravating circumstances are also specified in Circular 37 and are deemed to 

exist in the cases of multiple infringements, continuous infringement, failure to apply 

measures for preventing or mitigating the harmful effect of the infringement.  
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The definite suspension of business activity occurs if the business activities of the infringer 

are directly associated with the infringement.  

 

Destruction of infringing goods and materials will be applied if it is impossible to eliminate 

the infringing elements from such goods and material, the elimination of the infringing 

elements is insufficient to completely prevent the infringement or it is impossible to apply 

other measures. The infringer is responsible for the cost of destruction. 

 

Administrative authorities handling infringement may also apply preventive measures in the 

following cases:  

 

(i) the infringement may cause serious damage to consumers or society;  

(ii) there is a threat that the material evidence used for committing the infringement 

may be dispersed, hidden or destroyed to protect the infringer from facing 

penalties under law;  

(iii) to guarantee the implementation of administrative remedies.  

 

Such administrative preventative measures comprise the temporary hold of related 

individuals; temporary detention of the infringing goods and material evidence used for 

committing infringement; search of related individuals; and search of the place where 

infringing goods and material used for the infringement are stored. 

 

The framework for handling IPR infringement through administrative procedures is more 

efficient and streamlined than pursuing the matter in court, and therefore, a large number of 

IPR cases in Vietnam are handled by administrative enforcement authorities.│ 

 

w 

Year 

 

 

 

When I lived in Ho Chi Minh City the Lunar New Year always presented an interesting 

experience. The entire city seemed to empty out. All the shops were closed, all the traffic 

disappeared. You could walk around District 1 and it seemed like a ghost town. Everyone 

had left the city to go back home to their ancestral lands and family in the provinces. For 

the Vietnamese, Tet is a time to revisit relationships and care for their ancestors. 

With that in mind, it's a good time to discuss the issue of relationships in Vietnam. And to 

start that conversation one must turn their attentions to China. 

In China there is a concept known as Guanxi Culture. This is a difficult concept to wrap 

one's head around, especially coming from the West. Guanxi Culture is an intricate series 

of relationships that exist between various levels of society. Partly Confucian, partly 

secular, it is often seen as the culturally accepted exchanging of gifts, or favors. If person A 

knows person B really well, then he can ask person B for a favor. But once the favor is 

given person A is in person B's debt and person B has the right to call in that debt 

sometime in the future. This concept is extended throughout a person's entire network of 

contacts so that the system becomes an intricate web of relationships with various people 

possessing Guanxi credit and various people in Guanxi debt. Great deals of mental energy 

can be expended in keeping track of who owes what to whom and how much.  

The thing about Guanxi Culture is that it acts to cement the relationship. When you know 

someone, and when you have developed a long relationship with them, exchanging favors 

and gifts and experiences, you trust them. You know that if you do them a favor they'll  
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repay you and that if you need a favor they'll help you out. Guanxi, then, becomes more 

important in many ways than stacks of money. 

For example. Mr. G owns a factory that produces widgets. He has long purchased raw 

materials from Mr. T (a very large black man who has a fondness for bling). Over the years 

of doing business they have developed a very good relationship, celebrating birthdays and 

weddings and deaths together. One day, Mr. T—due to increased production requirements 

upstream—must raise the price at which he offers his material to Mr. G. Mr. G, who could 

go to Miss Issippi and get the same materials at the old price chooses to pay the slightly 

increased price to Mr. T even though it doesn't make economic sense. He does this 

because of his relationship with Mr. T (plus he likes the A-Team). The lesson is then, that, 

to a certain extent, relationships are more important than money.  

But that's China, you say.  

Too true. And I am loathe to simply conflate Vietnamese culture with Chinese culture 

because they are indeed different countries and different peoples. But back in the fifteenth 

century there was this guy named Le Thanh Tong. His father, the emperor, sent for a 

parcel of Confucian Madarins to come to Hanoi and educate his son. As a result, Le Thanh 

Tong grew up a very proper Confucian gentleman and when he himself became emperor 

he proceeded to Confucianize Vietnam. From that point forward, Vietnam proceeded to 

mimic many of the cultural and philosophical leanings of its larger Confucian neighbor to 

the north. They thus adopted such things as strict hierarchical relationships and Guanxi.  

So the lessons of China apply, at least in this context, to Vietnam. As a foreign business 

person coming in to Vietnam to do business, especially one entering into a joint venture 

with a local party, the most important step in building that business is to develop a strong 

and positive relationship. Good relationships can save businesses and lackluster 

relationships can damn them. Before plopping down a lump sum of cash in country, then, it 

is wisdom to spend a good amount of time developing relationships, not only with a joint 

venture partner, but with the relevant personnel in the local government who will be 

interacting with your business. It should be part of any business plan in Vietnam, the build-

a-relationship phase.  

Happy New Year.│ 
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Editor: 
 
Steven Jacob | Editor  
 
Contributors in this month’s issue:  
 
“Some Changes In Business Registration Rules” 
By Le Thi Hong Tham, Legal Assistant 
 
“New Rules On The Export Of Minerals” 
By Nguyen Ngoc Oanh, Legal Assistant   
 
“Administrative Remedies For Enforcement Of IPRS” 
By Nguyen Thi Hong Anh, Partner 
 
“Building Relationships In The New Year”   
By Steven Jacob, Editor  
 

 

 

Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customized legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 

 

 



 

 

 
 
                8      Client Alert 

 
 
For further information or assistance, please contact us: 
 
Ho Chi Minh City Head Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  

© 2007 Indochine Counsel. All Rights Reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


