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This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new regulation. They 

cover everything from new definitions for corporate income tax to foreign currency 

controls to incentives for investment in science and technology.  

We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 

year. We look forward to working with you. 

 
Sincerely, 
 
Dang The Duc  
Managing Partner  
 
 



 

 

 
 
                2      Client Alert 

 
 
 

A new decree promulgated by the central government has outlined more definitions in an 

effort to clarify the tax laws and to improve collection efforts. This article highlights some of 

the more important definitions. See NEW DECREE ON CIT AND VAT. 

A major concern in Indochina right now is the question of currency control and specifically 

the flow of currency outbound. Vietnam has long been plagued by a major deficit in trade 

and is perennially searching for a means by which to staunch the tide. Now, the Standing 

Committee of the National Assembly has issued an ordinance which clarifies exactly how 

the exchange of foreign currencies is to be conducted and specifically reiterating the 

requirement that all transactions within the country must be made in Dong. See FOREIGN 

CURRENCY CONTROL. 

The more and more Vietnam enters the global economy the more acutely aware it is of the 

lack of innovation and technology that originates within its borders. The government has 

therefore made another attempt to encourage research and exchange in the areas of 

science and technology. See LAW ON SCIENCE AND TECHNOLOGY. 

Finally, we look at the importance of keeping good corporate records. Not only are they 

important for dispute resolution but they can also protect corporate management from 

accusations of malfeasance. See  ARE YOUR ARCHIVES HALLOWED?.│ 

 

 

On 13 August 2013 the Government of Vietnam issued Decree No. 92/2013/ND-CP 

(“Decree 92”) detailing a number of articles, which take effect on 01 July 2013, of the Law 

Amending and Supplementing a Number of Articles of the Law on Corporate Income Tax 

(“CIT”) and the Law Amending and Supplementing a Number of Articles of the Law on 

Value-Added Tax. Decree 92 takes effect at the time of signing (i.e. 13 August 2013).  

 

Enterprises subject to the CIT rate of 20%: to be defined as enterprises established 

under Vietnamese law, including cooperatives and income-generating non-business units 

that have an annual total turnover not exceeding VND 20 billion. 

 

Annual total turnover serving as a basis for identifying an enterprise subject to the 

CIT rate of 20%: is the enterprise’s total turnover in the preceding year. In case the total 

period of production or business operation of an enterprise since its establishment to the 

end of 2012 tax period is less than 12 months, or its tax period exceeds 12 months under 

regulations, or it was newly established in the first six months of 2013, the turnover to serve 

as the basis for determining that it is subject to this tax rate is its monthly average turnover 

in 2012, or in the first months of 2013, which must not exceed VND 1.67 billion. 

 

The CIT rate of 20% prescribed is not applicable to the specified incomes: including 

(i) incomes from capital transfer, transfer of the capital contribution right; incomes from 

transfer of real estate (except incomes from social housing investment and trading under 

Article 3 of Decree 92), incomes from transfer of investment projects, transfer of the right to 

participate in investment projects, transfer of the right to explore and exploit minerals; and 

incomes from production and business activities outside Vietnam; (ii) incomes from 

prospecting, exploration and exploitation of oil and gas and other precious and rare natural 

resources and incomes from mineral mining; and (iii) incomes from provision of services 

liable to special consumption tax in accordance with the Law on Special Consumption Tax. 
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Defining the terms ‘Social houses’: are residential houses constructed by the State, 

organizations, or individuals of all economic sectors and satisfying the criteria on housing, 

selling price, rent rate or rent-purchase price, subjects eligible and conditions for purchase, 

rent or rent-purchase of social houses in accordance with the law on housing. 

 

Incomes from social housing investment and trading subject to the CIT rate of 10%  
to be specified: are incomes from sale, lease or putting of social houses for rent-purchase 
earned from 1 July 2013; in case an enterprise is unable to account separately incomes 
from sale, lease or putting of social houses for rent-purchase earned from 1 July 2013, 
incomes subject to the tax rate of 10% are determined by the ratio between the enterprise’s 
turnover from sale, lease or putting of social houses for rent-purchase and its total turnover 
in the same period.│ 
 

 

oreign 

Currency 

Control  

 

 

 

On 18 March 2013 the Standing Committee of the National Assembly of Vietnam approved 

Ordinance No. 06/2013/UBTVQH13 (“Ordinance 6”) on foreign exchange controls, 

amending and supplementing Ordinance No. 28/2005/PL-UNTVQH dated 13 December 

2005, (“Ordinance 28”). Critical issues include foreign loans for residents, foreign currency 

usage in Vietnam, foreign investment into Vietnam and Vietnamese investment overseas. 

 

Residents are entitled to borrow loans from foreigners including institutions and individuals 

on the basis of self-liability. The full specifics of foreign loans remain vague, however, and 

those interested in obtaining such loans would be wise to wait for detailed guidance from 

the Government to enforce foreign loan contracts.  

The right to use foreign currency has been restricted. Specifically, the cost of all 

transactions, payments, price listings, advertising, evaluating and quotation is to be done in 

Vietnam Dong unless otherwise permitted by the State Bank of Vietnam (“SBV”).              

 

Pursuant to Ordinance 6, enterprises with foreign direct investment and foreign contract 

parties with business co-operation agreements should open a foreign direct investment 

capital account at authorized credit institutions for capital contributions, transfer of principal 

investment capital, profits and other legal net income. Further, a foreign investor can re-

invest, remit overseas or use those lawful revenues in Vietnam Dong to purchase foreign 

currency from authorized credit institutions. As for foreign indirect investment without direct 

participation in management of investment activities, non-resident investors must open an 

indirect investment account in Vietnam Dong and convert all their indirect investment 

amounts into Vietnam Dong via this account. Such conversion may be made only through 

authorized credit institutions.   

 

Ordinance 6 also states regulations on Vietnamese investment overseas, in particular, 

residents wishing to invest overseas with legal foreign capital must obtain an offshore 

investment certificate, open a foreign currency account and register the remittance 

overseas following the SBV’s regulations. Authorized institutions, including credit 

institutions and foreign bank branches, may provide foreign exchange services in Vietnam 

and overseas after obtaining written consent from the SBV.  

Ordinance 6 takes effect on 1 January 2014 and repeals Article 38 of Ordinance 28.│ 

 

 
 

The National Assembly issued Law on Science and Technology No. 29/2013/2013 on 18 

June 2013 (“LST”).  The LST replaces Law on Science and Technology No. 

21/2000/QH10, dated 9 June 2000, and takes effect on 1 January 2014. 
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The new LST was passed to focus resources as well as encourage and facilitate scientific 

and technological development, improvement and innovation at all levels, increase global 

integration and raise Vietnam’s position in the global field of science and technology. 

 

The State encourages enterprises to invest idle funds in the science and technology field 

seek out innovation, improve technology, and enhance performance, quantity and 

competitiveness of products. Accordingly, development and research in scientific and 

technological areas is classed as an investment for access to tax and other incentives from 

the government. One such incentive includes access to preferred policies for investment 

credit infrastructure and priority access to state laboratories.  

 

The State has allocated at least two percent of the funds of a state-owned company to the 

development of scientific and technological research. Private companies are also given 

autonomy to set their own standards but are heavily encouraged to invest where possible.  

  

The State also is suggesting measures to attract human resources and science and 

technology outside Vietnam by opening its door and allowing legitimate organizations of 

science and technology of international institutions, countries and other territories to set up 

representative offices and branches in Vietnam. As prescribed in the LST, such provisions 

allow for the maximization of internal resources and gaining from global scientific and 

technical progress. 

 

The State also encourages individuals being Vietnamese citizen residing inside or outside 

Vietnam as well as foreign experts living in Vietnam to work for science and technology 

industries.  Under this law, such individuals are the main persons for all activities related to 

scientific and technological activities and may enjoy incentives on salary, immigration, 

residency, as well as be eligible for honors and rewards for their dedication to the 

development of science and technology in Vietnam.  

 

However, besides the development policies, to protect such enterprises, individuals, the 

State also promulgates the following prohibitions: 

 

1. Taking advantage of scientific and technological activities to infringe upon the State’s 

interests or the legitimate rights and interests of organizations and/or individuals; causing 

damage to natural resources, environment and/or people’s health; acting against the 

morals and fine traditions and customs of the nation; 

2. Infringing upon the intellectual property rights, appropriating, illegally assigning or 

transferring scientific and technological results; 

3. Disclosing scientific and technological materials or results on the list of the State secrets, 

committing frauds and/or forgery in scientific and technological activities; and  

4. Obstructing lawful scientific and technological activities of other organizations and/or 
individuals.│ 
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I remember when I was a child and there would be a car accident, or something else 

involving insurance or the government. I remember my one of my parents always mouthing 

the mantra “remember to keep a paper trail.” Yet when it came down to it, they didn’t have 

the slightest clue as to how much of a paper trail they should be keeping. 

 

Now that I’m currently involved with an international arbitration it is becoming plainly 

obvious that the level of detail involved in order to prove or disprove arguments is much 

higher than what I would have suspected. This is important to investors in Vietnam, and 

Indochina in general, for several different reasons. 

 

First, documents prove responsibility. Especially in these countries where company seals 

are still relied upon heavily and act as de facto evidence that the document is in fact 

authentic and signed by a person holding authority to do so. That means any transaction, 

any correspondence, any order or memo can be produced to legitimate claims against the 

company or against a member of the company and it will be accepted as submitted 

according to the company seal.  

 

This has two consequences. First, everything that receives the company stamp should be 

made in duplicate so that the company has a record of it. Without a record of it the 

company will not be able to look back and see what it has done or what it might have 

decided to do, nor who was involved. Secondly, should a dispute arise, you will have to 

recreate the events from the paper trail, or from memory. It’s much harder to convince a 

tribunal or court if the only evidence is produced from memory rather than from documents. 

Furthermore, by keeping a complete set of records the company is building evidence to 

show that they have not destroyed evidence or acted in such a way as to prevent its 

collection. 

 

In Vietnam, as in other jurisdictions, certain fields have certain requirements for maintaining 

records. Lawyers and accountants have a minimum number of years during which they 

must maintain client records. In general businesses must maintain their corporate 

documents and meeting records for a certain number of years.  

 

It would seem, then, that there are two ends which must be balanced. For a foreign owned 

company that is afraid of local regulatory interference, they may be interested in minimizing 

the number of records available for an audit or investigation. This would mean that the 

record keeping should be kept to a minimum. On the other hand, in the case of a dispute, 

the more records supporting your case the better, and this would weigh in the direction of 

keeping as many records as possible. 

 

This means, therefore, that a company should develop a record keeping system from the 

beginning. For some foreign invested companies this system may be imposed from parent 

companies overseas. For others there may be no parent company and this may be the very 

first go at defining corporate policies. And for still others, this may be Vietnamese owned 

and foreign invested corporation for which there have been very few records maintained 

making due diligence and valuation extremely difficult.  

 

It behooves the board of a company to develop a consistent policy for record keeping. Are 

all emails to be recorded and saved on an offsite hard drive? Are all documents created 

with the company seal to be scanned and filed in a searchable database? Who is to be the 

corporate secretary responsible for the maintenance of these files and for the creation and 

ratification of meeting minutes? What will be the penalty for employees who fail to satisfy 
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the document compliance procedures? Who will be in charge of enforcing them? 

 

These are all questions that should be asked by the management upon incorporation. They 

should not be left until too late when the company is in a dispute and there are events 

which can only be proven by the hazy recollection of an aging CEO. These things need to 

be recorded. And don’t think that just because you’ve chosen arbitration in Singapore you’ll 

be automatically handed an award in your favor. The arbitrators in Singapore are intelligent 

lawyers, many with litigation experience, and they will view an arbitration proceeding much 

as a judge will view a court. They will expect evidence to be presented and arguments to 

be made. Without the proper document maintenance in place from the beginning, it 

becomes very difficult to prove an event. So even though there are questions of audits or 

investigations, there are also questions of reproducibility and trustworthiness. There is 

nothing less trustworthy in the field of law than an eyewitness observer.  

 

Keeping a paper trail is important, but the quaint insinuation of a small trail through the 

woods is obsolete. One must do much more than keep a paper trail. One must send up a 

shooting rocket with great gouts of paper projecting an unmistakable highway of paper. 

That is, assuming, you want a paper trail. If you’re trying to hide something, well, I think 

there are some lawyers in Baltimore than can help you with that.  

 

(After last month’s client alert the question was asked whether I considered Vietnam to be 

a Civil Law system. This was in reference to my common law colleagues approach to 

drafting in which they impute foreign definitions in Vietnamese contract language. The 

answer is yes, I do consider Vietnam to be primarily a Civil Law System with exceptions 

arising from its Socialist policies. That said, the message remains the same. I’ve seen 

French attorneys impose their own definitions and concepts from the French Civil Law 

rather than using the terms or meanings provided in the Vietnamese Codes. So no matter 

the system of law a solicitor/lawyer/advocat comes from, she should be wary of using terms 

unfamiliar to the local legal landscape. That’s one of the reasons that the Law on Lawyers 

restricts foreign lawyers from giving advice on local matters, because the foreign lawyers 

do not have the years of education in the local legal system that locally certified lawyers 

have.).│ 
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Editor: 
 
Steven Jacob | Editor  
 
Contributors in this month’s issue:  
 
“New Decree on CIT and VAT” 
By Phan Anh Vu, Partner & Tran Quang, Junior Associate 
 
“Foreign Currency Control” 
By Tran Quang, Junior Associate 
 
“Law On Science And Technology” 
By Le Thi Hong Tham, Legal Assistant  
 
“Are Your Archives Hallowed ?”   
By Steven Jacob, Editor  
 

 

 

Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customized legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 
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For further information or assistance, please contact us: 
 
Ho Chi Minh City Head Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  

© 2013 Indochine Counsel. All Rights Reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


