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Opening letter 
Welcome to the first issue of what we hope will become an institution in Vietnam’s 
legal community. You will notice that we are publishing this issue at Tet rather than 
in January like most firms do. Although this may put us slightly out of step with the 
competition (never a bad thing) we feel it shows respect for the great traditions of 
Vietnam and the people we serve.  
 
In that same vein, Indochine Counsel’s monthly Client Alerts will issue based on the 
lunar calendar instead of the Gregorian calendar. We think this will be more 
confusing for us than for you, and we definitely think this will give us a chance to 
highlight news and developments that other law firms missed at the beginning of the 
month. For instance, in this issue we highlight the new criminal securities breaches, 
something that other business law firms skipped because it came as an amendment 
to the Criminal Code, not the Securities Law. 
 
We hope you enjoy this first issue, wish you a Happy New Year and look forward to 
helping you navigate the waters of Vietnam’s business and investment regulations. | 
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New Decree on 
Private Share 
Placements 
 

 
On 4 January 2010, the Government issued a Decree that changes the face of private 
share placements in Vietnam. Until this new Decree, 01/2010/ND-CP, the only 
government regulation of private share placements came after the fact. A company 
could sell shares to whomever it wished. Then, if the new shareholder owned more 
than 20% of a company’s shares, the company sent notification to the DPI. If the 
placement changed the charter capital, the company amended its business registration 
certificate. Simple, easy and, for the most part, hands off.  
 
All that changed on 15 February 2010 when Decree 01 went into effect. Now there is a 
major regulatory scheme outlining the proper procedure and requiring approvals 
from various State agencies, new disclosure requirements and share transfer 
restrictions. 
 
Private share placement is “an offer of shares or of the right to directly subscribe for 
shares, without using the mass media,” to either institutional investors or less than 
one hundred non-institutional investors. Exactly what the “right to directly  

subscribe for shares” includes is unclear. It most likely 
includes share options, and may also include convertible 
bonds.  
 
With that definition it is important to note that the Decree 
forbids companies organized under foreign law from 
conducting private share placements. Foreign companies 
who operate in Vietnam via rep offices or branches and 
who use options or shares as incentive for local staff will  

have to review their policies and possibly abandon the practice. Shares of foreign 
companies are now off the table in M&A negotiations involving Vietnamese 
companies with fewer than 100 shareholders. No longer will placements of shares in 
these ways be considered offshore investment, they are now simply prohibited. 

  
Before Placement 
 
Before a company can conduct a private share placement it must have a plan. The 
board of management or the general shareholders’ meeting, depending on the 
company charter, must approve the plan for conducting the placement and for using 
the proceeds from the placement. The plan must specify the target purchasers, that the 
placement is offered to less than 100 persons, and impose a one year transfer 
restriction from the date of completing the placement. This last requirement is of 
particular note. By imposing a one year transfer restriction, and later the Decree 
prevents companies from registering transfers in violation of the restriction, the 
Government has glued foreign investors to their investments for 365 days. In the case 
of issuing shares to employees as incentive this makes sense. An employee should be 
interested in maintaining or improving the value of their shares over the subsequent 
year. For foreign investors, however, this most likely invalidates escape clauses and 
mandatory buy-back provisions designed to limit the investor’s liability should things 
go south after signing a deal. 
 
One final issue a company must resolve prior to conducting the placement is proof of 
ownership ratios. We have long been familiar with the foreign ownership caps 
imposed at various levels in various industries. That is not the problem. The problem 
is the requirement that the company prove its compliance. There is no discussion of  
 

Before you venture 
capital in 2010, know 
how the rules of the 
game have changed.
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what may constitute this proof, no recommendations or restrictions. It is the 
proverbial requirement to prove a negative; notoriously difficult and, with the lack of 
guidance on what is satisfactory proof, frustratingly arbitrary. 

  
During Placement 
 
Twenty days after a company has completed the proper registration procedures 
discussed above it can conduct the share placement. During this process the company 
is not allowed to make any announcement regarding the placement on public media, a 
restriction that extends retroactively 90 days prior to the placement. The company 
must disclose information regarding the placement to investors on standard forms 
issued with the Decree. The value of shares should be deposited in an escrow account 
pending the completion of the placement and issuance of share certificates. 

  
After Placement 
 
Once the placement is completed the company has ten days to report the results to the 
relevant authorities using a standard form. At the same time, perhaps meaning within 
the ten day time limit, the company must post the results of the placement on its 
website. There is no discussion of how a company sans website should conduct this 
announcement, nor is there much clarification on the subsequent public 
announcement requirement. 
 
Within an unspecified period of time, and without guidance as to method or scope, 
the company must “publicly announce its financial statements and submit them to the 
competent State authority.” Handled with more detail this might be heralded as a 
major step forward for transparency in Vietnam. Absent any level of specificity 
whatsoever, however, this requirement will likely turn into a major headache for 
investors and companies as local authorities impose their own interpretations on what 
will satisfy this requirement. It also has the potential to require disclosure of 
information that is best left confidential as it remains uncertain as to which “financial 
statements” are included.  
 
If the company decides to change the way in which it uses the proceeds from the 
placement, an event that frequently occurs as situations and forecasts are fungible, the 
company must notify the relevant state authority of the change, the reason for the 
change, and furnish evidence of a decision approving such change by the board of 
management or the general shareholders’ meeting. 

  
Breaches 
 
Decree 01 also provides guidance on how the relevant authorities should handle 
breaches. The Decree threatens disciplinary, administrative and criminal penalties 
though it does not list any criminal offenses. Most of the penalties involve fines, 
warnings, revocations, confiscation of illegal profits and compelled compliance. If you 
or someone you know needs more information about these penalties, then you, or 
someone you know, should probably already have a lawyer. | 
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Sanctions for 
Environmental 
Protection 
 

 
With the goal of decreasing violations of the existing environmental protection laws 
by applying severe penalties the Government issued Decree 117 on 31 December 2009. 
Long-awaited, as its first draft was issued for comments at the end of 2008, the new 
Decree becomes effective on 1 March 2010 and replaces Decree 81/2006/ND-CP. 

  
Sanctioned subjects 
 
The new sanctions apply to both Vietnamese and foreign individuals or organizations 
that commit acts of administrative violation in the territory of Vietnam, especially 
those violations in production, business or service establishments. The Decree also 
provides, for the first time, provisional measures to stop acts of severe pollution until 
a full investigation can be conducted.  

  
Acts of administrative violation 
 
The new Decree enumerates 33 administrative 
violations of environmental protection 
provisions. This is an increase of nine 
violations. Decree 117 also provides more 
details and specificity than the previous 
version.  
 
Some examples of violations include: drafting 
and implementation of environmental impact 
assessment reports for large-scale projects on 
environmental protection; sources of 
dangerous waste, the burial or discharge of 
solid wastes, or the handling and destruction 
of dangerous wastes; breeding and 
aquaculture; marine environment protections; 
burial activities; etc. 

 
Decree 117 also provides guidelines on 

applying environmental standards, technical specifications and usage of 
environmental parameters to accurately determine what acts violate environmental 
protection laws so as to measure the level of sanctioned actions.  

 
Sanction forms & remedial measures 
 
For each administrative violation, the offender is only subject to either a caution or 
fine. Currently, the maximum administrative fine imposed for actions of 
environmental pollution is 70 million VND. This was considered an inadequate 
deterrent. Decree 117 increases these fines up to 500 million VND, more than 7 times 
the current amount. Other fines are now listed by type of violation and represent a 
major increase in deterrent power. 
 
Depending on the nature and severity of the violation, Decree 117 also states that 
offenders may be subject to revocation of business licenses, confiscation of material 
evidence, forcible destruction of polluted goods or forcible application of measures to 
redress the environmental pollution or degradation caused by their violation. This  
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new provision of actual methods for enforcement clarifies what had previously been a 
simple allowance for “coercive measures.” Now there’s a list. 
 
Establishments causing serious harm to the environment will suffer immediate 
suspension of production, be banned from operation, or be forcibly relocated. They 
may also be subject to coercive measures such as interruption in electricity and water 
service, freezing of bank accounts, revocation of tax codes or business registration 
certificates, suspension of usage of invoices, etc.  
 
Decree 117 also clarifies the relevant authorities’ responsibilities for enforcement of 
environmental protection laws; who can sanction whom; and allows police officers to 
issue sanctions up to 500 million VND. |   
  

Criminalization of 
Securities Breaches 
Now a Reality 
 

 
On 1 January 2010, in the Law on Amendment and Supplementation of Certain 
Provisions of the Criminal Code 37/2009/QH12, Vietnam officially criminalized 
certain violations of the Securities Law in a move long anticipated to put boards, 
directors, and management of public companies on notice. The Government is serious 
about corporate governance and prevention of corrupt acts by business leaders. 
Although the potential consequences are many, they will only become apparent as the 
courts apply the new provisions. 
  
The new law defines three criminal acts related to securities: (1) the crime of 
intentional announcement of erroneous information of concealment of truth 
(fraudulent reporting); (2) the crime of using internal information to purchase or sell 
securities (insider trading); and (3) the crime of securities price manipulation.  
 
We provide English translations of the relevant provisions below. Although not 
official, they should provide a basic understanding of the new liabilities management 
faces. For a full discussion of the new crimes and some potential implications please 
contact the editor for a full brief. 
 
Article 181a: The Crime of intentional announcement of erroneous 
information or concealment of truth in securities activities 
 
Any person who intentionally announces erroneous information or conceals the truth 
in relation to the offer, listing, transaction, securities business activities, market 
organizations, registration, deposits, balances or settlement of securities that causes 
serious consequences, will be fined from 100 million VND to 500 million VND, be 
sentenced to non-penal reeducation for up to two years or imprisoned from six 
months to two years. 
 
If the crime includes any of the following cases, then imprisoned from one to five 
years: Conspiracy; Large illegal profits; Causes extremely serious or especially serious 
consequences; Multiple, dangerous offenses.  
 
The offender can additionally be fined from 10 million VND to 150 million VND, be 
banned from office, further practice, or required to do volunteer labor from one to five 
years.  
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Article 181b: The crime of using internal information to purchase or sell 
securities 
 
Any person who knows information related to a public company or public fund that 
has yet to be announced and if announced would have major influence on the price of 
the securities of that public company or fund and uses that information to purchase or 
sell securities or discloses, supplies this information or advises another person to buy 
or sell securities and based on that information obtains a large, illegal profit, that 
person will be fined from 100 million VND to 500 million VND, sentenced to non-
penal reeducation for up to 3 years or imprisoned from six months to three years. 
  
If the crime includes any of the following cases, then imprisoned from two to seven 
years: Conspiracy; Extremely large or special illegal profits; Causes grave 
consequences; Multiple, dangerous offenses. 
  
The offender can additionally be fined 10 million VND to 150 million VND, be banned 
from office, further practice, or required to do volunteer labor from one to five years.  
  
Article 181c: Crime of securities price manipulation 
 
Any person performing any of the following acts of manipulation of the price of 
securities that causes serious consequences will be fined from 100 million VND to 500 
million VND, sentenced to non-penal reeducation for up to 3 years, or imprisoned 
from six months to three years:  
  

i. Collusion to purchase or sell securities with the aim to create artificial supply or 
demand; 

  
ii. Conduct securities transactions in a manner that causes or influences another 

person to continue to buy or sell. 
  
If the crime includes one of the following cases, then imprisoned from two to seven 
years: Conspiracy; Large illegal profits; Causing extremely serious or especially 
serious consequences; Multiple, dangerous offenses.  
  
The offender can additionally be fined 10 million VND to 150 million VND, be banned 
from office, further practice, or required to do volunteer labor from one to five years. | 
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About Indochine 
Counsel 

 
Indochine Counsel is a business law firm established in Vietnam on 18 October 
2006, specializing in providing professional legal services to corporate clients in 
relation to their investment and business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and have substantial experience from 
international law firms and major local commercial law firms in Vietnam. The 
firm is now staffed with more than 30 legal professionals and staff.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad 
range of matters including transactional work and cross-border transactions. Our 
clients are diverse, ranging from multi-national corporations, foreign investors, 
banks & financial institutions, securities firms, funds and asset management 
companies, international organizations, law firms to private companies, SMEs 
and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 
 

° Inward Investment 
° Corporate & Commercial 
° Mergers & Acquisitions 
° Securities & Capital Markets 
° Banking & Finance 
°             Dispute Resolution 

° Property & Construction 
° Taxation 
° Intellectual Property 
° Technology & Media 
° International Trade 
°             Mining & Energy 

 
A full list of partners, associates and other professionals is available on our 
website.  
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Unit 4A2, 4th Floor, Han Nam Office Bldg  
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T  +848 3823 9640 - F  +848 3823 9641  
E  info@indochinecounsel.com & indochinecounsel@vnn.vn 
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com  
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com 
 
Bui Ngoc Hong | Partner | hong.bui@indochinecounsel.com 
 
Nguyen Thi Hong Anh | IP & IT | anh.nguyen@indochinecounsel.com 
 
Steve Jacob | Foreign Consultant | jacob.steve@indochinecounsel.com  
 
www.indochinecounsel.com  

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the assumption of 

a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a substitute for legal or other 

professional advice. Professional advice should be sought for any specific case or matter.  
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