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Opening letter 
Welcome to the second issue of Indochine Counsel’s Client Alert. Things have started 
to calm down after the Tet holiday, business is slowly returning to normal, and 
investment prospects are looking up. (I debated ending that sentence with a question 
mark, but decided that yes, things are looking up.)  
 
Here at IC, we’re renewing our efforts to provide clients with quality service, 
professionalism, expertise, and responsiveness. That’s one of the reasons we’re running 
this Client Alert, because our clients and friends need to keep up on the most recent 
developments to help them plan for the future.  
 
Before I push this issue, I want to draw your attention to something you’ll notice on the 
next page. IC was just announced as the winner of the ACQGlobal Awards 2010, M&A 
Law Firm – Asia. It’s a special warm fuzzy that we wanted to share.  
 
As for this issue, we cover developments in public disclosure for listed companies, 
commercial banking, and review the paucity of consumer protection currently in place. 
We also institute a “Briefs” section where you’ll see a few highlights of  
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More Transparency 
for Public and Listed 
Companies 
 

 
Recently, the Ministry of Finance (MOF) has issued several regulations to increase 
corporate transparency for both public and private companies. In tandem with 
Decree 01 (See last issue), Circular 09 on the Disclosure of Information on the 
Securities Market, effective 1 March 2010, completes the MOF’s most 
comprehensive round of reporting requirements, a round that includes Circular 
09, Decree 01 on Private Share Placement, Decree 14 on Implementing the Law on 
Securities, and Circular 13 on Public Offers of Shares. Circular 09 repeals the 
previous Circular 03/2007/TT-BTC from 2007. 
 
General Developments 
 
The new circular addresses organizations by type and applies several of its 
requirements across the board. Public companies, organizations making a public 
offer of corporate bonds, listing organizations, securities companies, fund 
management companies, public funds, securities investment companies and the 
stock exchanges themselves all receive some degree of treatment. Additionally, 
major shareholders of listing organizations (major defined as 5% or more) must 
make broader disclosures. 
 
 
 

 
legislation that we thought were of note but felt did not warrant full coverage.  
 
As always, we’re happy to talk more about anything in this issue-we’ve had several 
requests about private share placement from last month. For those of you interested in 
specific topics as well, please let us know. The more we know about you, the more we 
can highlight information relevant to you. 
 
Cheers, 
The Editor 
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As part of Circular 09’s reporting regime, disclosing entities must, in addition to 
traditional reporting methods, post disclosures on the entity’s website. 
Previously, the e-disclosure was optional based on the existence of a website. 
Now it seems such method is compulsory.  
 
The website must also contain a “shareholder relationship” section that includes 
the company charter, internal administration rules, annual reports, periodic 
financial reports and issues relating to meetings of the general meeting of 
shareholders (GMS). All other disclosures required by Circular 09 must also be 
uploaded on a regular basis. The website’s URL must be announced to both the 
State Securities Commission (SSC) and the relevant stock exchange (SE). 
 
Here, again, the MOF reinforces the responsibility of the legal representative of a 
company. All disclosures of information required under circular 09 are to be 
made by the legal representative or another person so authorized. Even when 
disclosure is made by an authorized person, the legal representative is liable for 
all disclosures; a liability that potentially includes administrative, disciplinary and 
criminal penalties (see last issue on criminalization).Yet one more reason for 
Directors & Officers insurance. 
 
Categories of Information Disclosure 
 
The structure of Circular 09 divides the reporting requirements by type of 
organization. Most of the requirements are outlined under the Public Companies 
and Listed Organizations sections. The other sections, for other types of 
organizations, refer back to the first two, pari passu (with appropriate changes 
made –the editor). The same categories of information disclosure are addressed 
for each type of organization. Following is a discussion of the different categories 
and, what we think, are the salient points. (Focusing mainly on public companies 
and listing organizations.) 
 
I. Periodic Disclosure of Information 

Circular 09 specifies the obligations of public companies and listed organizations 
for the disclosure of financial statements. Listed organizations are now required 
to publish semi-annual financial reports in addition to the annual and quarterly 
audited financial reports previously regulated. And if the after-corporate-income-
tax profit of the reporting period fluctuates 10% or more in comparison with the 
previous reporting period the listed organization is obligated to submit a written 
explanation of the irregular business results between the two periods. This 
fluctuation ratio has been increased from the 5% allowed in Circular 03. 
 
II. Extraordinary Disclosure of Information 

The lists of extraordinary disclosures have been expanded from the previous 
rules. As mentioned previously, most of the disclosure requirements in Circular 
09 stem from the base requirements for public companies and listing 
organizations. We limit the below list, therefore, to coverage of those two entities 
and the specific timeframes for reporting and the triggering events for disclosure.  
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(This is a summary list. Several elements have been passed over for brevity’s 
sake.) 
 
A. Public Companies 

1. Disclosure must be made within 24 hours of the following events: 

a. Freezing or unfreezing of company bank accounts 
b. Temporary suspension of business  
c. Revocation of the business registration certificate, establishment 

license, or operating license 
d. Resolution of the GMS pursuant to Article 104 of the Law on 

Enterprises 
e. Decision by the Board of Management on the redemption of 

shares or the sale of treasury sales 
f. Decision on conversion date for outstanding convertible bonds 
g. Decisions of the board of management pursuant to Article 108.2 

of the Law on Enterprises 
h. Decision to bring proceedings against management 
i. Verdict in a case involving the company 
j. Conclusion of an investigation by the tax office 
k. Decision on the payment of dividends 
l. Change of key personnel 

2. Disclosure must be made within 72 hours of the following events: 

a. Decision to borrow or issue bonds worth 30% of the company’s 
equity 

b. Board of management decision on mid-term planning or the 
annual business plan 

c. Decision to change the applicable accounting method 
d. Receipt of notice of third-party initiated bankruptcy proceedings 
e. Decision on establishment, acquisition, sale or dissolution of a 

subsidiary 
f. Decision on investment in an affiliated company 

 
B. Additional disclosures for listed organizations 

1. Disclosure must be made within 24 hours of the following events: 

a. Loss of assets valued at 10% or more of the company’s equity 
b. Resolution to change the charter capital 
c. Investment of 10% or more of the value of assets in another 

organization 
d. Investment sufficient to establish control in another organization 

(50% or more) 
e. An event that seriously affects production and business activities 

or administrative status 
 
 

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E info@indochinecounsel.com 



 

 

 
 
                5      Client Alert 

 
f. Decision to open or close a subsidiary, branch, plant, or 

representative office 
g. Decision to change the company name or head office 
h. Certain irregularities in listing price 
i. An extraordinary meeting of the GMS 

III. Disclosures of information upon request 

In general, the requirements here remain unchanged from those under Circular 
03. On receipt of a request for disclosure from the SSC an entity must respond 
within 24 hours of such request. 
 
IV. Disclosures of information on relevant transactions of internal persons 

These requirements are applicable to individuals who invest in public companies 
and listed organizations. They are new to this piece of legislation. Where before 
some disclosure was required of major shareholders and members of 
management, now all parties privy to certain information or affiliated by law 
must make pre and post trade disclosures. One wonders how much longer before 
insider trading becomes a regular headline in Vietnam.| 
 

Commercial Banks 
Get New Set of 
Regulations 
 

 
In February the State Bank of Vietnam (“SBV”) promulgated Circular 
06/2010/TT-NHNN on the organization, management, executive operation, 
charter capital, assignment of shares and amendment or addition to the license 
and charter of commercial banks (“Circular 06”). Circular 06 supplements last 
year’s Decree 59/2009/ND-CP on the organization and operation of commercial 
banks (“Decree 59”) and cleans up some of the previous regulations that have, 
until now, remained in force; regulations like Decision 1122/2001/QD-NHNN 
dated 4 September 2001, Decision 1087/2001/QĐ-NHNN dated 27 August 2001,  
Decision 383/2002/QD-NHNN dated 24 April 2002 and Decree 49/2000/ND-CP 
dated 19 September 2000.  
 
Circular 06’s governing scope is narrow, though its reach is broad. Its near 
comprehensive nature, in combination with Decree 59, should not come as a 
surprise for such a distinctive and important entity as commercial banks. The two 
pieces of legislation read like a bank-specific enterprise law and govern nearly all 
aspects of a commercial bank’s existence: charter, capital, management bodies, 
management personnel, voting rights, bankruptcy, liquidation, etc.  
 
This new circular does not revoke Circular 03/2007/TT-NHNN dated 5 June 2007 
of the Governor of the State Bank of Vietnam guiding implementation of Decree 
22/2006/ND-CP of the Government dated 28 February 2006 on organization and 
operation of foreign bank branches, joint venture banks, banks with 100% foreign 
owned capital and representatives office of credit institutions in Vietnam 
(“Circular 03”). By leaving Circular 03 in force, a provision that contains potential 
overlaps, the SBV has created yet one more area of possible conflict in the laws of 
Vietnam. The only guidance here is that provisions of Circular 06 will prevail 
should a conflict arise. As demonstrated by past experience, this is not always 
enough for the relevant authorities to act and, often, they will impose the  
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obviously non-governing legislation. Circular 06 contains the far more settled 
procedures, however, and it is therefore likely that the relevant authorities will 
actually follow the conflict of laws statement contained in Circular 06 because of 
their fondness for additional procedures. (In the Vien Khoa Hoc Xa Hoi Viet Nam 
English/Vietnamese Dictionary the words “procedure”, “proceedings”, and 
“process” fill an entire page. –the editor)  
 
A Case in Point 
 
Circular 06 improves the framework for state administration and tightens 
Government oversight. When one looks at the procedure for ratification and 
appointment of personnel in a shareholding commercial bank, particularly the 
appointment of a General Director, this strengthened regulation becomes 
apparent.  
 
Pre-approval by SBV branch 
 
Before appointing a general director, the board of management must seek 
approval from the local branch of the SBV. The approval request must contain the  

reason for the appointment, certification that the proposed 
appointee satisfies the standards and conditions stipulated 
in Decree 59 and the required application file. The file 
comprises: (i) letter of agreement in principle between the 
bank and the proposed appointee confirming the latter will 
accept the position of general director of the bank and 
specifying the term of office; (ii) various documents 
demonstrating the individuals experience and qualifications.  

If the proposed appointee is not a Vietnamese national, then the file should also 
contain: (i) a criminal background check from the individuals home country, 
properly legalized; (ii) a passport with at least six months validity remaining, and 
(iii) data proving that the appointee will reside and work in Vietnam if the State 
Bank approves the appointment. 
 
Post approval by SBV 
 
After receipt of a “letter of agreement in principle” from the local branch of the 
SBV the board of management may appoint the general director and the general 
director may begin to carry out his or her duties on a provisional basis-during 
which he or she will be fully responsible as the general director under law. Within 
five days of the appointment the board of management must submit the 
application file again, this time to the governor of the Banking Inspectorate to 
request ratification of the appointment. This file should contain a resolution of the 
board of management to appoint the general director and all the documents 
contained in the file submitted for pre-approval. The governor of the Banking 
Inspectorate has ten business days to issue a written decision on ratification of the 
appointment. 
 
Banks must provide nearly identical documents in both the pre and post approval 
files. This suggests that the post approval procedures are more than a rubber  
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stamp. They are a complete and independent review of the candidate’s eligibility.  
In total, Circular 06 outlines procedures for changes of charter capital, redemption 
of capital contribution of members, assignment of shares, etc. Suffice it to say that 
these procedures all require several application documents be submitted to the 
SBV for approval. It is, as stated, a broad regulation and commercial banks should 
be aware of the additional steps now required to obtain approval for what may 
previously have been an internal decision.|   
  

Consumer Protection 
Little More than a 
Game of Chance 

 
Many developed countries maintain an extensive system of consumer protection 
under the law. Consumers in Vietnam are technically under the protection of the 
laws. Regulations governing the relationships between consumers and merchants 
are included in myriad legislation. Practical application and practical protection, 
however, lag to the point of effectively negating any protections that do exist. One 
area that is excluded, and proves somewhat more enforced, is the area of 
commercial promotion.  
 
The Basics 
 
Commercial promotions are acts of commercial enhancement by a business entity 
aimed at enhancing the purchase and sale of goods and the provision of services 
by giving specified benefits to customers. Sales promotion programs must be 
conducted in a lawful, honest, public and transparent manner and must not harm 
the legitimate interests of consumers. Discriminatory treatment of consumers 
participating in a promotion program is prohibited. Merchants engaged in 
promotion activities must secure favorable conditions for prize-winning 
consumers to receive prizes and are obliged to clearly and quickly settle any and 
all complaints about their promotion programs. Merchants are further responsible 
to guarantee the quality of promoted goods or services used for the promotion.  
 
Finally, it is prohibited to abuse consumers’ trust and take advantage of the 
ignorance or inexperience of consumers during the conduct of a sales promotion. 
 
Promotional Games of Chance 
 
For each form of promotion, there are provisions aimed to benefit the consumer, 
the most detailed of which govern promotional games of chance. It is possibly 
due to the fact that this kind of promotion program poses the most risk for 
participating consumers; it is near impossible for the consumer to know whether 
any fraud or cheat occurred. To offer some protection, therefore, any prize-
drawing must be organized publicly, pursuant to the announced rules, and 
witnessed by consumers. If a prize is valued at 100 million VND or more the 
merchants must give notice of the promotion to the competent State authority. 
Where the prize winner is determined on the basis of some proof included in the 
promoted goods, the merchants must provide notice to competent State 
authorities of the time and place to insert such proof into the participating goods. 
And within 30 days of expiration of award time limit, if prizes remain unclaimed, 
50% of the unclaimed, though announced, prize value must be remitted into the 
State budget so as to foil any false claim of award.  
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Get Out of Jail Free Cards 
 
Despite the regulations, enforcement remains difficult as most merchants know 
their loopholes. A computer merchant, for example, may offer a free computer 
mouse as a promotional gift for the purchase of an entire computer but does not 
warranty the mouse. The merchant knows that a warranty is an agreement-based 
rather than legally-required obligation and that they are obligated to “guarantee” 
the quality of the mouse but are not required to actually fix or replace the mouse 
if it drops dead after a month. Furthermore, since much of the law regulating 
commercial promotion focuses on competition issues, the consumers’ benefits are 
only protected to the extent that the merchants’ benefits are not at peril, e.g., when 
offering promotions or discounts, all forms of dumping or unfair competition are 
prohibited and the maximum value of products used for the promotion is capped.  
 
Even though the legal framework for protecting consumers’ rights and benefits 
during commercial promotions exists, in practice, consumers remain at the mercy 
of merchants. Much of this problem lies in a lack of education, but the large 
majority is from the lack of a comprehensive legal framework governing the 
relationship between merchants and consumers. Simple rules, like a requirement 
that merchants post promotional regulations and qualifications, could go a long 
way towards protecting consumers.  
 

Briefs 
 

 
Banks Able to Negotiate Interest Rates on Loans 
 
On 26 February 2010 the State Bank of Vietnam took a step towards liberalizing 
monetary control in Vietnam. A new circular, 07/2010/TT-NHNN, allows credit 
institutions to un-peg interest rates for certain loans from the declared State rate 
and institute negotiated rates. The loans affected are medium and long term loans 
taken out as debt financing for business entities and all personal loans regardless 
of the term. Negotiated rates must still remain within prudential limits, but are no 
longer capped at 150% of the official declared rate.  Any loans in existence as of 26 
February will retain their original interest rates unless both the bank and the 
client agree to change the rate.| 
 
New Fee Schedule for Securities Transactions 
 
Circular 27/2010/TT-BTC announces new fees for transactions at stock exchanges 
and security deposit centers. The new fee schedule goes into effect in the 
beginning of April (45 days after the date of signing on 26 February 2010) and 
replaces a raft of previous legislation governing the application, payment, and use 
of fees for banks and securities activities. Major fees include fees for listing, 
governing transaction membership fees, and basic transaction fees.|  
 
Mortgage Registration Adjustments 
 
Circular 06/2010/TTLT-BTP-BTNMT amends and supplements previous 
guidelines on the registration of mortgages of land use rights and assets on land. 
This should be read in conjunction with the two previous circulars, 05/2005 and  
 

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E info@indochinecounsel.com 



 

 

 
 
                9      Client Alert 

 
03/2006, as it contains specific amendments. Most notably, Circular 06 adds 
minimal criteria for mortgage registration files, i.e., properly authorized seals and 
signatures. It also alters the documents required for application files lodged to 
change the object of the mortgage.  Finally, it adds procedures to change the name 
of the mortgagor on one, or several, mortgage contracts. This last allows for banks 
or other credit institutions to more easily alienate their debt assets and may be the 
first steps towards creating a market for bank securitization.| 
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About Indochine 
Counsel 

 
Indochine Counsel is a business law firm established in Vietnam on 18 October 
2006, specializing in providing professional legal services to corporate clients in 
relation to their investment and business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and have substantial experience from 
international law firms and major local commercial law firms in Vietnam. The 
firm is now staffed with more than 30 legal professionals and staff.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad 
range of matters including transactional work and cross-border transactions. Our 
clients are diverse, ranging from multi-national corporations, foreign investors, 
banks & financial institutions, securities firms, funds and asset management 
companies, international organizations, law firms to private companies, SMEs 
and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 
 

° Inward Investment 
° Corporate & Commercial 
° Mergers & Acquisitions 
° Securities & Capital Markets 
° Banking & Finance 
°             Dispute Resolution 

° Property & Construction 
° Taxation 
° Intellectual Property 
° Technology & Media 
° International Trade 
°             Mining & Energy 

 
A full list of partners, associates and other professionals is available on our 
website.  
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Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the assumption of 
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