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Dear Reader, 
We hope your spring has been profitable and prosperous. It’s a wonderful time 
of year that’s full of possibilities. We are excited about everything it has brought 
to us and wish you the same. 
 
The end of April finds us prepping for the annual IPBA Conference in 
Singapore, celebrating the 35th Anniversary of Vietnam’s reunification and 
otherwise occupied with all the important work that our client’s send our way. 
In other words, we’re busy, but not so busy as to skimp on our Client Alert. 
 
This month we look first at the new enterprise registration procedures. It’s the 
first of what will be many installments as the Government has planned several 
changes to the Enterprise and Securities laws.  
 
Then we look at a new creature in Vietnam, the private credit rating company. It 
hasn’t been seen outside captivity yet, but we’ll look at available information to 
get a better idea of how it might affect Vietnam’s financial ecosystem. 
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Enterprise 
Registration  
Overhaul 
 

 
On the first of June, Decree 43/2010/ND-CP on Enterprise Registration, dated 15 
April 2010 (Decree 43), will enter into effect. This new decree will replace Decree 
88/2006/ND-CP on Business Registration (Decree 88). Decree 88 has been, to date, 
one of a small handful of major regulations that governed the registration of 
enterprises in Vietnam and its replacement marks a major shift in Vietnam’s 
treatment of enterprise registration. Decree 43 applies feedback from business 
entities and legal counsel in its efforts to deliver a transparent, convenient and 
efficient process for the establishment and operation of domestic enterprises.  
 
Much of Decree 43 finds its origin in Decree 88, but enough is different to warrant 
appreciation, if not applause, for the Government’s efforts. The new aspects of 
Decree 43 do not merely simplify registration procedures but appear to enhance 
market competitiveness as well; a welcome step on Vietnam’s continuing quest to 
obtain market economy status in the eyes of major trading partners. 
 
New Certificate 
 
Previously, enterprises registered for either a business registration certificate 
(BRC) or a business and tax registration certificate (BTRC).1 Decree 43 riffs the 
BTRC and requires enterprises to register for an enterprise registration certificate 
(ERC). An ERC is, in essence, a BTRC with a twist. An ERC may be either a 
physical or digital document and even more impressively, Decree 43 provides for 
the electronic filing of applications for ERCs. The ERC also goes one step beyond 
the BTRC; it is not just a combination of two forms but the complete melding of 
procedures. Once an enterprise obtains its ERC, it will be issued an enterprise 
code that acts as both an identification code for purposes of the Enterprise Law, 
and as a tax code for tax payment and reporting. Re-registration is optional, but 
will occur at the first amendment of any existing BRCs.  
 
New Rules on Naming 
 
As part of the new registration procedures, the Government is aiming a spotlight 
on the National Database on Enterprise Registration. This database will be  
 

 
Finally, we hit some of the highlights, in brief, from the month of legislation.  
 
Before we get there, though, we’d like to announce the promotion of our new 
partner, Nguyen Thi Hong Anh. She’s been with Indochine Counsel as a senior 
associate since 2006 and has run our Intellectual Property and Technology 
Practice Group since its inception in 2007. She is Indochine Counsel’s first female 
partner and we’re excited to welcome her to the partnership.  You can read all 
about her in the official press release.1 
 
Until next month. . .be seeing you.| 
_______________________ 
1 For those who are reading this on paper, the official press release is available at: 
http://www.indochinecounsel.com/upload/file_upload/IC-MediaRelease-NHTA-
280410.pdf.  
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accessible to businesses and potential businesses and will provide a preemptive 
check against duplicated names. This is a vital service as Decree 43 expands the 
territory in which it will not allow duplicate or similar business names. Decree 88 
only prevented a new enterprise from adopting a business name if it was similar 
or identical to another business already operating in the province. On 1 January 
2011, this prohibition reaches the entire territory of Vietnam. Come year end, an 
enterprise in Hanoi can no longer call itself the same as a competitor in Ho Chi 
Minh City. For those enterprises already operating, the Government has 
encouraged conciliation and negotiation to resolve duplications between 
enterprises. What will happen if and when there remain disputes is unclear, but 
that’s a bridge the Government can cross next year.   
 
Decree 43 also relaxes one of the restrictions in naming of enterprises. No longer 
are enterprise names restricted only to letters in the Vietnamese alphabet, but they 
may now include F, J, Z, W and numbers and signs that are pronounceable.  
 
Other Changes of Note 
 
The new regime imposes a uniform registration/notification deadline for changes 
in an enterprise’s registration. Ten days, full stop. Some items that require 
registration include the enterprise’s head office, legal representative, capital, 
members, founding shareholders, and business lines. 
 
Finally, in a clause that may cause more confusion than it eliminates, the 
Government seems to have deregulated outward investment in the form of an 
enterprise branch or representative office. Normally offshore investment is subject 
to stringent oversight, but under Decree 43 an enterprise’s branch or rep office 
located overseas is governed by the law of the territory in which it is established. 
Only notification of the location and a few other details is required. Whether this 
is actually the case, or whether other contradictory regulations on offshore 
investment will prevail is in the purlieu of time and the relevant authorities, but if 
it is in fact deregulation . . . then bravo.| 
______________________ 
1 Decree 88 provided for a BRC. The BRTC came later in an effort to simplify business 
registration by combining the BRC with the Tax Registration Certificate issued by the Tax 
authority. 
 

Credit Ratings ‘R’ Us 
or How the 
Government 
privatized a problem 
 

 
One of the major complaints in Vietnam’s banking industry has long been a lack 
of a uniform method for rating borrower’s credit. This has prevented banks from 
making a reasoned assessment of the risks of lending and, during the financial 
crisis, prevented many banks from lending to otherwise creditworthy borrowers. 
And although the State Bank of Vietnam (SBV) created a Credit Information 
Center in 2004, information reporting, consistency, and access remain uneven. As 
of 15 April 2010, the Government has opened the door for private credit rating  
agencies to fill the gaps in the SBV’s efforts. Decree No. 10/2010/ND-CP on  
Credit Information Operations, dated 12 February 2010, (Decree 10) provides 
initial guidelines for the establishment and operation of credit rating companies.  
 
 

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E info@indochinecounsel.com 



 

 

 
 
                4      Client Alert 

 
Credit information activities 
 
Decree 10 presents a comprehensive definition of credit information that includes 
files, figures, data and information about the borrowers at the lending 
institutions. Credit rating companies are allowed a long list of enumerated uses of 
this credit information, or what is referred to as credit information activities, like 
collation, processing and storing of credit information and provision of credit 
information products by a credit rating company. Decree 10 also takes care to 
delimit the credit rating company’s activities so as to prevent abuses caused by 
irrelevant credit information. 
 
Conditions applicable to credit information activities 
 
Credit rating companies must maintain charter capital of 30 billion dong and: 
 
(i) have adequate information technology infrastructure to ensure 

operational requirements; 
(ii) have managerial staff with expertise in finance, banking and information 

technology; 
(iii) have a feasible business plan; and 
(iv) have at least 20 commercial banks committed to provide credit 

information to the company (these banks must not be already committed 
to a different credit rating company).1  

 
Procedures to establish a credit rating company 
 
Because a credit rating company is a financial organization, there are specific 
procedures for registration and establishment. In addition to the basic business 
registration required under the Enterprise Law a credit rating company must also, 
after completing registration procedures under the Enterprise Law,2 apply to the 
SBV for a certificate of eligibility to conduct credit information activities 
(Certificate). The SBV then has 30 days to either approve the application or 
provide written reasons for its rejection. 
 
Providing credit information products 
 
Credit information products are any report or publication created by a credit 
rating company and can only be provided to the following entities: 
 
(i) Lending institutions that provide information to credit rating companies; 
(ii) Borrowers; 
(iii) Other credit information companies; and 
(iv) Competent State authorities as requested. 
 
Credit rating companies may only consider credit information from the previous 
five years and all credit information must be preserved for a minimum of five 
years. Decree 10 requires that a borrower approve any provision of credit 
information products to lending institutions. This means that as part of any loan 
application, there must be a clause permitting the institution to obtain the  
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borrower’s credit rating. Borrowers are entitled to be informed of the relationship 
between the lending institution and the credit rating company and may request to 
be informed of the scope of the relevant credit information product. Decree 10 
provides clear definitions of who is a lending institution and who is a borrower, 
but not of who is a relevant individual or organization. This may create some 
confusion and difficulty in the practical implementation of credit information 
activities.  
 
Revocation of the Certificate 
 
Certificates may be revoked if a credit rating company fails to: 
 
(i) Maintain the minimum requirements as set out above; 
(ii) Comply with requirements related to credit information activities; or 
(iii) Commence operation within 24 months of the issuance of the Certificate. 
 
Initial breaches are treated with a six month temporary suspension after which, if 
the breach has not been remedied, a Certificate will be permanently revoked.  
 
Other Issues 
 
Decree 10 is now in force, but its limited guidance leaves major gaps in practical 
implementation. Two major issues come to mind upon initial reading of the 
legislation.  
 
First, there is no set cap for foreign ownership in a credit rating company. These 
companies are governed by the Enterprise Law, but are also operating in the 
financial industry. Will the Government treat a credit rating company as a foreign 
owned financial institution or will it impose other limits? How will WTO 
guidelines apply?  
 
Second, and perhaps more worrisome, is a lack of liability to client banks. Decree 
10 provides a rather comprehensive procedure for dealing with complaints from 
borrowers and for remedying errors in credit rating caused by either a financial 
institution or the credit rating company. It does not, however, provide for liability 
to the banks themselves for negligence or purposeful errors in providing credit 
information products. This is an important area and could either expose a credit 
rating company to massive liability or enable them to completely escape it. An 
administrative revocation of a credit rating company’s Certificate is not enough to 
prevent systemic moral hazard. There must be some greater penalty. 
 
Decree 10 opens the door to a major new service that is sorely needed in Vietnam, 
but in doing so creates dangerous holes that, if left unfilled, could seriously affect 
Vietnam’s financial markets.| 
_________________________ 
1 This condition appears as a restriction for the operation of credit information activity and 
will limit the number of newly-established credit rating companies. 
2 The registered name of the enterprise must include “credit rating” prior to application for 
a Certificate.   
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Briefs 
 
Negotiated Interest Rates Redux 
 
Last month we briefed the SBV’s deregulation of interest rates for bank loans 
using Vietnam Dong currency. Since then, the SBV has repealed Circular 07 and 
replaced it with Circular 12/2010/TT-NHNN dated 14 April 2010 and already in 
effect. This new circular broadens the scope of loans that may apply negotiable 
interest rates and uses the purpose of the loan rather than the length of the loan as 
the primary criteria for application. Negotiated rates may be applied to “efficient 
projects and plans for development of production, business, services, investment 
and everyday living.” In addition, Circular 12 requires banks to set their rates 
using certain enumerated market principles and to publicly list their current 
interest rates. Ultimately, the new circular retains more authority in the SBV than 
Circular 07 and requires banks to comply with national monetary policy and to 
amend interest rates as may be announced. 
 
Environmental Funding, more than insignificant, but not quite significant 
 
Inter-ministry Circular 45/2010/TTLT-BTC-BTNMT on Managing the Costs of 
Environmental Efforts, dated 30 March 2010, is a breakout of the environmental 
protection line-item in Vietnam’s national budget, without the benefit of real 
figures. The Ministry of Finance and the Ministry of Natural Resources and the 
Environment have joined forces to bind the national budget to a minimum one 
percent annual allocation on environmental protection efforts. The circular also 
requires regular audits and checks on the actual disbursements of funds to ensure 
they are used for the environment rather than to line wayward official’s pockets. 
It also includes several lists of the projects and efforts that receive priority for 
funding, such as efforts to check severe pollution, conduct environmental 
sampling and analysis, and increase education on environmental issues.  
 
A step in the right direction, one percent may yet prove too small a portion of 
Vietnam’s budget to spend on environmental protection. When one considers 
recent research linking poverty to pollution, Vietnam’s need for infrastructure 
repair and development, feed-in tariffs, and the impending consequences from 
global warming Vietnam could well spend a percentage of its budget in the 
double digits. That is, of course, assuming a larger definition for environmental 
protection efforts. At the moment, the Government separates the environment 
from other sectors that should be included as vital to the greening of Vietnam.  
 
Imminent Domain Detailed 
 
On 8 April 2010 the Prime Minister offered a concrete system for compensating 
individuals displaced from their land and homes because of irrigation or hydro-
electric projects. Decision 34/2010/QD-TTg offers specific guidelines on who can 
be compensated, for what losses they can be compensated, and the procedures for 
obtaining compensation. Most compensation lies in the land and in property 
attached to the land and results in monetary payment, relocation assistance, and 
depending on the nature of the property attached to the land, costs for 
construction of a new property. Imminent domain has long been a part of 
Vietnam’s Land Laws and the details in Decision 34 are a comfort for those whose  
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rights in property may soon be preempted by the inevitable rush for new 
resources, particularly affordable energy. 
 
Slow Rise Skyscrapers 
 
It’s not hard to understand why the Government issued Decree 37/2010/ND-CP 
on the Establishment, Review, Approval and Management of Business Center 
Plans. A couple of Google searches quickly reveal more than a dozen major 
business centers that have been approved but have yet to be constructed. Take for 
instance Saigon Times Square. This 42 storey building was originally approved in 
the mid-nineties but is only just now clearing ground level. The Government 
apparently considers fourteen years to be too long and, justifiably so, as that land 
could well have been turned to profitable purpose in the meantime. Decree 37, 
therefore, outlines specific procedures for who can act as designers, who can 
submit plans, and how those plans are to be approved. Most importantly, as 
evidenced by its placement in Article 2, the decree sets out specific time limits to 
begin construction after establishing the project. Otherwise filled with 
administrative procedures for both applicants and authorities, Decree 37 finishes 
with sample application forms and, not surprisingly, without offering 
consequences for failure to conform. Another decree will surely be forthcoming.  
  
Would you like that money MartinizedTM? 
 
Last year the Prime Minister created the Committee to Prevent Money 
Laundering1 and outlined the Committee’s basic purposes and personnel. It was 
designed to bring together members of the various line ministries in an effort to 
coordinate anti-money laundering policies and activities and to share 
information. Now, the Committee has published its job description, in Decision 
163/2010/QĐ-BCĐPCRT dated 12 April 2010, fleshed out the bones, and outlined 
the scope of its activities and the responsibilities of its leadership and members. It 
also enumerates other authorities that the Committee has enlisted to join the fight 
against laundered money, a list that comprises various compartments of the State 
Bank of Vietnam. There is little groundbreaking here, but it is worthy of note as 
progress in Vietnam’s crawl towards an effective anti-corruption regime.| 
__________________________ 
1 See Decision 470/QĐ-TTg dated 13 April 2009. 
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About Indochine 
Counsel 

 
Indochine Counsel is a business law firm established in Vietnam on 18 October 
2006, specializing in providing professional legal services to corporate clients in 
relation to their investment and business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and have substantial experience from 
international law firms and major local commercial law firms in Vietnam. The 
firm is now staffed with more than 30 legal professionals and staff.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad 
range of matters including transactional work and cross-border transactions. Our 
clients are diverse, ranging from multi-national corporations, foreign investors, 
banks & financial institutions, securities firms, funds and asset management 
companies, international organizations, law firms to private companies, SMEs 
and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 
 

° Inward Investment 
° Corporate & Commercial 
° Mergers & Acquisitions 
° Securities & Capital Markets 
° Banking & Finance 
°             Dispute Resolution 

° Property & Construction 
° Taxation 
° Intellectual Property 
° Technology & Media 
° International Trade 
°             Mining & Energy 

 
A full list of partners, associates and other professionals is available on our 
website.  
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Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the assumption of 
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