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Dear Reader, 
For the last several months we have hit several developments related to banks, 
investment, and enterprise registration. This month we take a step back and look at the 
people who make it all happen, the employees. Perhaps because its spring, perhaps 
because of May Day, perhaps because the Government decided to pass a parcel of 
legislation related to employment, but we’ve got two and a little bit articles related to 
employees and employment. 
 
First we highlight the much discussed decree that gives Government authority to deport 
foreigners illegally working in Vietnam. Then we look at increased fines and penalties 
that affect employers. Then, and here’s the little bit of an article, we look at recent 
legislation governing construction contracts and tenders. There are some major changes 
in this decree, including the required provision of insurance for construction workers.  
 
Finally, lest we be perceived as taking advantage of labor, we revisit Decree 01 on Private 
Share Placement and the issue of preemptive rights. It’s not quite an adventure, but 
almost. We hope you enjoy it. 
 
Be seeing you. . . 
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Foreign Workers 
Beware the 
Deportation 
 

 
Over two years ago the Government issued Decree 34/2008/ND-CP on the 
recruitment and management of foreign employees working in Vietnam. That decree 
set out a series of rules for employers that range from the hiring stage to government 
notification to renewal of work permits. Until now, however, the law did not contain 
any major enforcement mechanisms. The Government is currently considering a 
draft decree that would amend and supplement Decree 34 (“Draft Decree”) and 
provide options for the authorities to deal with violations.  
 
Foreigners performing projects for foreign contractors involved in and local 
investment projects 
 
Under the Draft Decree, at the tendering stage, foreign contractors are required to set 
out a plan for use of the foreign employee. It means that the plan for use of the 
foreign employee is one of the required documents (among others) to be included in 
the bid dossier.  
 
If the foreign employee is qualified in a trade or management by some method other 
than a degree, the Draft Decree stipulates that the foreigner must provide a letter to 
confirm at least five years of experience. This letter must be approved by the 
Vietnamese employer or investor in writing. 
 
Registration of foreign employees 
 
The Draft Decree also requires that, on an annual basis, the employer must register a 
plan for use of the foreign employee with the provincial Department of Labour, War 
Invalids and Social Affairs. 
 
No work permit, no visa 
 
Under the Draft Decree, a foreigner working in Vietnam for more than three months 
without a work permit, or whose work permit has expired, will not be issued a new 
or extended visa or residence permit. 
 
Foreign employees currently in Vietnam without work permits may apply to obtain 
a work permit. Any foreign employees will be deported if they have failed to obtain 
a work permit within six months from the effective date of the Draft Decree. 
 
It is uncertain exactly when the Draft Decree will enter effect, but the proposed date 
is 01 July 2010. That date may change depending on the date of official adoption of 
the Draft Decree.| 
 

Labor Code Fines:  
up . . . up . . . and 
away 
 

 
On 25 June 2010, the Government issued Decree 47/2010/ND-CP, dated 6 May 2010, 
(“Decree”). This Decree increases fines for violations of the Labor Code from the 
previous minimums of VND 200,000 to VND 30 million. It is one of several 
developments in the last few months affecting labor relations and marks yet  
another attempt to put teeth in otherwise quality legislation. This Decree replaces 
Decree 113/2004/ND-CP. 
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Violating the provisions on employment  
 
A fine of from VND 300,000 to VND 3,000,000 is imposed on employers who violate 
the Labor Code. Violations include failure to publicize the list of workers who have 
been dismissed in accordance with labor laws, failure to discuss the dismissal of an 
employee with the executive board of the enterprise or the temporary trade union 
prior to dismissal, or failure to inform the provincial labor authority prior to 
dismissal of workers, etc. Additionally, employers will be sanctioned at the above 
rates if they fail to inform the public via media and posting at the office of 
recruitment at least seven days prior to acceptance of job applications. Organizations 
or individuals who violate the Labor Code are subject to a fine of from VND 200,000 
to VND 30,000,000. Violations include: violation of regulations on unemployment 
allowance for workers; collection of job placement fees at a rate higher than 
prescribed, etc.  
 
Tougher punishments for violations on salary and bonus 
 
Employers who fail to comply with the principles of formulation of wage rates, 
payrolls, and other related practices outlined in the Labor Code; employers who 
dock an employee’s salary without discussion with the enterprise or temporary 
trade union; are subject to a warning or fine from VND 300,000 to VND 3,000,000. 
This is an increase from the previous fine of VND 500,000.  
 
Employers who fail to comply with salary payment requirements are also subject to 
an increased fine of from VND 2,000,000 to VND 10,000,000. These violations arise 
when an employer fails to provide payment directly to the employee at the agreed 
upon rate, on time, and at the agreed location; an employer fails to pay salary on 
time and does not provide compensation for his tardiness; an employer fails to 
register wage rates and payrolls with the relevant authority; or an employer fails to 
publicize wage rates, payrolls, labor practice codes, and reward statutes at the office 
of the enterprise.  
 
Breach of provisions on foreign employees   
 
Employers violating provisions relating to foreign workers may be fined from VND 
15,000,000 to VND 20,000,000. Relevant violations include: recruiting foreign 
employees in excess of the ratio stipulated by law; employing a foreign employee to 
work in Vietnam without a work permit issued by the competent authority of 
Vietnam; failing to conduct procedures for extension of a work permit; etc. 
Employers who recruit foreign workers without giving notification to the relevant 
authorities and employers who fail to report to the Department of Labor in regards 
to the recruitment and administration of foreign workers are subject to a fine of from 
VND 20,000,000 to VND 30,000,000.  
 
Heavy fines for violations on strikes  
 
Employees who go on strike after a decision of the Prime Minister to temporarily 
postpone or suspend a strike or employees who damage machinery, equipment, or 
property of the enterprise are subject to a fine of from VND 300,000 to VND  
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2,000,000 (this is a significant increase from the previous VND 200,000 to VND 
500,000 penalty). Any act obstructing the exercise of an employee’s right to strike or 
compelling or inciting other people to strike elicits a fine of from VND 15,000,000 to 
VND 30,000,000. 
 
Supplemental Punishments 
 
For any of the above violations, the Government is additionally authorized to revoke 
business licenses or seize facilities of those organizations or individuals in breach. 
Violators will also be required to compensate for any damages caused by their 
violation.| 
  

Construction 
Contracts, Tenders, 
and Worker Insurance 

 
In an effort to improve the quality of construction work and minimize damages in 
the construction field, the Government issued Decree No. 48/2010/ND-CP, adopted 
7 May 2010, on contracts in construction activities (“Decree 48”). The new decree 
enters force on 1 July 2010 and repeals Decree No. 99/2007/NĐ-CP dated 13 June 
2009 on management of construction costs.   
 
Types of construction contracts 
 
For the first time, Decree 48 provides definitions, in a tender context, of “principal,” 
“contractor,” “general condition,” “respective condition,” “standard of a 
construction project,” etc.  Decree 48 divides construction contracts into two 
categories. There is a list of eight construction contracts, classified by nature of the 
construction work, in the first category: construction contract; contract on supply of 
equipment and technology; engineering and construction contract (EC); engineering 
and procurement contract (EP); procurement of equipment technology and 
construction contract (PC); engineering - procurement - construction contract (EPC); 
and turn-key contract. The second category consists of five construction contracts 
based on the price of the contract: package contract; fixed unit price based contract; 
adjusted price based contract; time based contract; and percentage based contract.   
 
Principles of signing and executing a construction contract 
 
Decree 48 provides stringent principles applicable to a construction contract both at 
execution and performance. For joint venture contractors, information of all 
designated contractors (including signatures, especially the head of the joint 
venture) must be included in a joint venture construction contract. The old rules 
allowed joint venture parties to assign a representative for each party. Further, the 
principal and contractor may choose either Vietnamese or English as the language to 
use during construction and in dispute resolution procedures. Under Decree 48 
construction contracts are effective from the date of execution or any other time as 
agreed between the parties. Decree 48 also sets timing for termination of the 
construction contract so as to prevent unjustified delay in the liquidation of a 
terminated contract, namely, agreement on liquidation of the contract must be 
reached within 45 days of the termination of the contract.  
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Adjustment of construction contract must follow the prescribed principles 
 
Decree 48 limits adjustments of the unit price in construction contracts to fixed unit 
price based, adjusted price based, and time based contracts. Only adjustments due to 
an increase of the work volume in excess of 20% of the tender may be made without 
approval from the relevant authorities. Any such adjustment that exceeds the total 
investment capital of the project must also be approved. Any adjustment arising 
from fluctuations in the prices of material, equipment, or government policy on 
taxes or wages requires approval by the competent authority.  
 
Work Insurance Responsibility  
 
Decree 48 requires the investor to provide work insurance, an obligation new to 
Decree 48. If the insurance premium is included in the contract price, responsibility 
for the insurance is the contractor’s. Contractors are also responsible for 
guaranteeing their work and equipment. The rate and duration of these warrantees 
is variable, but not to be less than twelve months.| 
 

Preemptive Rights,  
An Interpretation 

 
In January, the Government issued Decree 01/2010/ND-CP on Private Share 
Placements (“Decree 01”). A private share placement, according to Decree 01, is a 
placement of shares or the right to directly acquire shares without using the mass 
media and any such offer is directed to an institutional investor or less than 100 non-
institutional investors.  
  
Others have already discussed many of the issues related to Decree 01, but one 
important point that has not been raised is the relationship between Decree 01 and 
the concept of preemptive rights. Preemptive rights are the rights of an existing 
shareholder to purchase any newly issued stock pro rata to the shareholder’s current 
share ownership. This allows existing shareholders to maintain their ownership ratio 
in a company. Without this right shareholders are under threat of having their 
ownership diluted and the value of their shares decreased every time new shares in 
the company are issued.  
 
The preemptive right is stipulated in the 2005 Law on Enterprises (“LOE”) and 
ensures proportional participation of existing investors from any new equity issue. 
The LOE provides that the existing shareholder has a priority right to subscribe for 
any new shares issued in proportion to their shareholding (Article 79.1.c). Say you 
own 10% of a company. Pre-emptive rights will give you the right to purchase 10% 
of any new offering and thus to preserve your 10% ownership stake. Otherwise, at 
each new share issue your 10% would decrease as the number of shares you own 
represented less and less of the total number of shares existing in the company. This 
right is an across the board right in the LOE and cannot be restricted by decision of 
the board of management or the general meeting of shareholders. Only upon 
agreement of the shareholder herself can this preemptive right be waived. Although 
this preemptive right has its limitations—there is no guarantee that an owner will 
have sufficient liquidity at any given time to purchase additional shares pursuant to 
the preemptive right—it is a method employed in many countries to protect 
ownership shares.     
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Decree 01, in its rules for making private share placements, does not address the 
preemptive rights of shareholders and has given rise to contrasting opinions. To one 
side, approval of a private share offer plan by the general meeting of shareholders is 
sufficient to trump the preemptive right. To the other, it is not. Existing general law 
provides specific means to waive a preemptive right and, by any analysis, Decree 01 
does not fit within those means.|  
 

Briefs 
 
Vietnam’s natural resources tax on display 
 
Last year the Government issued the Law on Royalties, a piece of legislation that 
gave Government brand new sources of revenue. Now the Government has issued 
further clarifications relating to calculation of taxes on natural resources, e.g., 
minerals, oil, lumber, sparrow’s nests in Decree 50/2010/ND-CP. Most notably, this 
decree provides formulas for calculating the “taxable price” of a natural resource-the 
selling price of a product unit of the natural resource by the entity exploiting the 
resource, excluding VAT. The decree also sets out the locations for setting the selling 
price for hard to quantify resources like water, timber, and exported resources. It’s 
less a piece of legislation governing natural resources than a piece of the tax code. . 
.in the guise of “royalties.”  
 
Project 30 Progress  
 
For those who haven’t been following Vietnamese administrative reform as closely 
as the World Cup preliminaries, AmCham just announced cabinet level approval for 
the first round of reforms consisting of 256 total reforms and an estimated annual 
savings to business of nearly 300 million USD. Project 30 is an ongoing project 
involving government, officials, private business, and other consultants to reform 
Vietnam’s extensive administrative boondoggles and make Vietnam more business 
friendly (like Bahrain). The next phase of the review involves nearly 5000 reforms 
and, according to the AmCham announcement, it is anticipated that these reforms 
will be submitted for approval “very soon.” 
 
Invoiced reform: Do you need a receipt? 
 
Decree 51/2010/ND-CP goes a long way towards updating Vietnam’s eight year old 
law on invoices and receipts. With a broadened scope and provisions covering 
electronic invoicing, fraudulent and illegal invoices, and major increases in penalties 
for violation this new Decree will have a telling effect on the streets, including 
anyone who provides goods or services in Vietnam, regardless of nationality or 
registration. If money exchanges hands in Vietnam, you must have an invoice. The 
new decree also expands the parameters of self-print invoices, and allows any entity 
whose income arises as a result of the sale of goods or services to self-print, so long 
as they meet other enumerated conditions. The new invoice scheme enters effect on 1 
January 2011.| 
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About Indochine 
Counsel 

 
Indochine Counsel is a business law firm established in Vietnam on 18 October 2006, 
specializing in providing professional legal services to corporate clients in relation to 
their investment and business in Vietnam. The legal practitioners at Indochine 
Counsel are well qualified and have substantial experience from international law 
firms and major local commercial law firms in Vietnam. The firm is now staffed with 
more than 30 legal professionals and staff.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad range 
of matters including transactional work and cross-border transactions. Our clients 
are diverse, ranging from multi-national corporations, foreign investors, banks & 
financial institutions, securities firms, funds and asset management companies, 
international organizations, law firms to private companies, SMEs and start-up firms 
in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 
 

° Inward Investment 
° Corporate & Commercial 
° Mergers & Acquisitions 
° Securities & Capital Markets 
° Banking & Finance 
°             Dispute Resolution 

° Property & Construction 
° Taxation 
° Intellectual Property 
° Technology & Media 
° International Trade 
°             Mining & Energy 

 
A full list of partners, associates and other professionals is available on our website.  
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