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Dear Reader, 
Congratulations on surviving another month. In the interim we’ve come up with a new 
batch of updates and advancements on the frontier and are particularly excited as we 
look forward to this year’s legislative season. 
 
In this issue you’ll see that the National Assembly and the Government have been hard at 
work taming the wilderness.  They’ve beaten back the jungles and planted seeds of 
international standards on arbitration. They’ve sent out guides to break trails on 
legislative reform. And they’ve captured some itinerant flim-flam artists hawking snake 
oil in the backwaters. 
 
In Briefs, there’s progress on ship arrests and movie making, but not so much progress on 
foreign ownership in real estate businesses.  
 
It’s an action packed adventure waiting on the other side of this page. So gather round 
and pull up a stool. 
 
Be seeing you. . . 
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Extra, Extra, New 
Commercial 
Arbitration Law Hits 
Presses 
 

 
Unbate your breath. The Commercial Arbitration Law is finally here. With an official 
date of 17 June 2010, and an effective date of 1 January 2011, 54/2010/QH12 is no 
longer just a draft. This means that as of the new year, alternative dispute resolution 
moves a lot closer to becoming a viable alternative for foreign investors.  

Scope, jurisdiction, and foreignness 

The new law remains only for disputes that arise from commercial contracts and 
other dispute stipulated throughout the laws. The law does add a new requirement 
that at least one party to the commercial contract in dispute be involved in 
commercial activities. There is no definition of commercial in this law.  

Vietnam has long been a signatory of the New York Convention on Enforcement of 
Foreign Arbitral Awards, and this convention has become the benchmark (along 
with the UNCITRAL model rules) against which commentators measure Vietnam's 
arbitration policies. Perhaps the most important change in the new law is a new 
meaning of what, exactly, is a foreign arbitral award. Under the old law, foreign 
arbitral awards were considered foreign because of a foreign venue or a foreign 
arbitrator. Now things are different. An arbitral award is foreign if it is issued as a 
result of arbitration that was initiated under foreign arbitral law, regardless of 
whether it is in or out of Vietnam. This means that ad hoc tribunals can be formed in 
Singapore and, so long as they apply this law to conduct the arbitration, have their 
award considered a Vietnamese arbitral award. Foreign arbitration centers, 
however, do not have the same privileges because the use of their procedural rules 
would remove their awards from the scope of the definition.  

Conversely, the new law opens the door to branches and representative offices for 
foreign arbitration centers. It is unclear whether arbitral awards issued by tribunals 
at such an office would be considered a Vietnamese or a foreign award, although it 
is likely arbitration conducted at branches would be included. According to the law, 
branches are established and operate arbitration in Vietnam according to the new 
law and should, therefore, be considered to render domestic awards rather than 
foreign ones. 

Vietnamese citizenship is abolished as a requirement to become an arbitrator, 
although it remains a requirement to form an arbitration center. Now ad hoc 
tribunals can be formed from foreign arbitrators registered here in Vietnam. There is 
no stated policy on whether a foreign arbitrator can join an already existing center. 

Arbitration Proceedings 

Several changes in the arbitration proceedings are also praiseworthy:  

There is now a guarantee of private hearings.  

There is now an explicit provision to protect consumers who have signed a form 
contract with sellers of goods or services. If the arbitration requirement is part of a  
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form contract, the consumer may choose to select arbitration or pursue litigation in 
court. The provider of the goods or services is only allowed to bring a dispute to 
arbitration.  

There is now an explicit allowance for parties to a dispute to independently come to 
a resolution of their dispute through conciliation. There is no procedure, however, to 
address this situation or when it can be treated as an enforceable award.  

There is a new threshold for choice of language of proceedings. If the dispute arises 
from Vietnamese citizens or corporations, the language of proceedings will be 
Vietnamese. The minimum bar for the parties to select another language is the 
presence of at least one foreign investor in a corporation that is a party to the 
dispute.  

The new law provides an arbitral tribunal much more expansive powers in 
requesting evidence and summoning witnesses. It also gives arbitral tribunals 
independent authority to issue injunctive relief, expediting protection of assets or 
evidence and further limiting the court's involvement in the arbitration process. 

Enforcement 

Enforcement of arbitral awards is, in general, conducted under the Civil Procedure 
Code. Although most of the procedures for enforcement are unchanged, not 
everything remained stagnant.  

After receipt of an arbitral award, the parties may choose to register the award with 
the courts. This technically does not affect the value or effectiveness of the award, 
though in the case of an ad hoc tribunal it is required before petitioning the Office of 
Enforcement of Judgments.  

Perhaps in an attempt to preempt the courts from retrying the substance of a 
dispute, the new law specifically states that all arbitration awards are awards of final 
jurisdiction, in other words un-appealable. That said, there still are the setting aside 
procedures. 

The setting aside of arbitral awards, especially foreign arbitral awards, has long been 
an area of controversy in Vietnam. Under the old rules, one of the allowable reasons 
to set aside an award was that the award contradicted the public interest of Vietnam. 
This broad based exclusion served to provide courts easy excuse not to recognize 
foreign arbitral awards. The new law has done away with this language and 
replaced it with the slightly more bespoke, “contrary to the basic principles of the 
law of Vietnam.” Although still undefined and broad, it at least requires a legal basis 
for refusal. 

Although some room for improvement remains, the new Commercial Arbitration 
Law is a big step forward for foreign investors. It liberalizes procedures, opens 
options for enforcement, and adheres more closely to international standards. With 
luck Vietnam might even start recognizing more foreign awards.| 
 

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E info@indochinecounsel.com 



 

 

 
 
                4      Client Alert 

Legislation 
Inspector? Who’s 
that? 
 

 
The Department of Legislation Inspection (“DLI”) is a relatively new kid on the 
block, and unfamiliar to many, though its arrival was welcome as it promised to 
improve the spate of inconsistencies that have plagued Vietnam’s multi-level 
legislative scheme. So far, its activities have not proven earthshaking, though its 
efforts may yet spark some degree of consistency.   
 
A Look at the DLI in Action 
 
The Law on Residential Housing and Decree 02/2006/ND-CP (“Decree 22”), dated 
5 January 2006, promulgated regulations for new urban zones, only allowing 
developers to mobilize capital from buyers after satisfying strict pre-conditions. A 
new Circular and two official letters recently issued by the Ministry of Construction 
(“MOC”) relaxed these pre–conditions.1   
 
This issuance, however, contradicted Vietnam’s hierarchy of legal instruments that 
places laws and decrees above circulars and official letters. The DLI responded with 
two official letters suggesting that the MOC revise their legal documents until they 
were consistent with the Law on Residential Housing and Decree 22.   
 
The DLI’s Scope of Power 
 
Since the first implementation of legislative inspection in 2003,2 the leadership of 
State authorities has grown slowly more cautious in the drafting of legal 
instruments. Under the recently promulgated Decree 40/2010/ND-CP (“Decree 
40”), the situation is even more clearly explained. Legal instruments subject to the 
DLI include, among others:   
 
(a) Circulars of ministry or ministerial-level agencies; 

 
(b) Joint circulars of ministries and ministerial-level agencies; and joint circulars 

of ministries and ministerial-level agencies, the Supreme People's Court and 
the Supreme People's Procuracy; and 
 

(c) Resolutions, Decisions and Directives of People’s Council. 
 

(d)  Documents which contain legal regulations but are not in the format of 
circulars of ministerial bodies and resolutions of People’s Councils and 
decisions and directives of People’s Committees; and 

 
(e)  Documents which contain legal regulations or the format and contents 

thereof are similar to legal instruments, are issued by the heads of agencies 
belonging to the Government, presidents of provincial People’s Committees, 
heads of divisions under ministerial bodies or under People’s Committees.  

 
Decree 40 doesn’t stop there.   
 
As the DLI is part of the Ministry of Justice (“MOJ”), there is a certain sharing of 
duties.  Specifically, the director of the DLI is to assist the MOJ to examine 
documents that ordinarily fall under the sole authority of the MOJ.  
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Given this broad scope, it is as if the DLI and MOJ have together taken on the role of 
the guardians of the legislation; to assure the lawfulness and consistency of the 
promulgation of legislation by ministerial bodies and People’s Councils and People’s 
Committees (“Examined Bodies”). 
 
But do they really “have the power”? 
 
The MOJ, after consultation with the DLI, may only propose that other ministerial 
bodies or the Prime Minister suspend the implementation of, amendment to, 
supplementation or cancellation of, unlawful legal instruments. There is no coercive 
power granted. For issue from People’s Committees, the MOJ may suspend 
implementation but may not cancel the legal instrument itself. If the promulgator 
disagrees or objects, the MOJ’s remedy is to suggest that the Prime Minister issue a 
final decision on the matter.4  
 
Whether or not the DLI and MOJ have the power, the establishment of the current 
system provides a new channel to raise opinions about legislation. This is most 
encouraging as calls against the Ministry of Finance, Ministry of Health and the 
People’s Committee of Ho Chi Minh City all resulted in amendment or cancellation 
of legal documents. Unfortunately, the MOC seems less cooperative. So far they’ve 
refused to acknowledge the DLI’s request to revise their circular and official letters. 
It remains to be seen whether the MOJ will request the Prime Minister to take 
action.| 
___________________ 
1. Circular 04/2006/TT-BXD dated 18 August 2006 on guiding the implementation of the 
regulation on new urban zone and two official letters No. 02/BXD-PTDT dated 3 April 2009 
and No. 03/BXD-PTDT dated 26 March 2010 on addressing and instructing the application of 
Circular 04/2006/TT-BXD for two real estate companies. 
2. Decree 135/2003/ND-CP dated 14 November 2003 of the Government on inspection and 
handling of legal instruments. 
3. Only examine the contents regulating the domains managed by such ministerial bodies. 
4. Decree 40, Article 16, 17.2.   
 

Sanctions for Selling 
“Snake Oil” Skyrocket  

 
Presently, the implementation of sanctions for administrative violations within the 
healthcare sector—Decree No. 45/2005/ND-CP dated 6 April 2005 (“Decree 45”)—
has proven to be insufficient and inappropriate. Decree 45 did not sanction 
violations of clinical tests, quality standards for pharmaceutical products, 
registration of new pharmaceutical products, secrecy of test data, etc. With passage 
of the new Pharmaceutical Law, and in combination with the Intellectual Property 
and other related laws, these violations are now sanctioned. In addition, under 
Decree 45, the levels of sanctions provided did not correspond to the violation 
contemplated. To remedy this remaining issue, and to conform with the Agreement 
on the ASEAN Harmonized Cosmetic Regulatory Scheme dated  02 September 2003 
(“Agreement”), the Government is in the process of drafting a new decree (the 
“Draft Decree”) to replace Decree 45.   
 
 
The Draft Decree applies to: (i) individuals and organizations who commit 
administrative violations in the fields of pharmaceuticals, cosmetics and medical 
equipment; and (ii) foreign individuals and organizations operating in the territory  
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of Vietnam who commit administrative violations. Complaints about administrative 
violations must be filed within one year of the date the violation is committed. 
Violations relating to the import or export of counterfeit goods, however, are subject 
to a two year window for filing a complaint. 
 
Due to the potential seriousness of any violations in pharmaceuticals, cosmetics and 
medical equipment the Draft Decree increases maximum fines from 30 million VND 
(approximately 1,600 USD) to 40 million VND (approximately 2,100 USD). Monetary 
fines are the primary sanction in the Draft Decree. Supplemental sanctions provided 
in the Draft Decree include the revocation or suspension of relevant licenses or 
certificates (business license, certificate of practice, certificates of eligibility for 
conducting activities in pharmaceutical products).  
 
Pharmaceutical Products: 
 
An act violating provisions regarding the supply of pharmaceutical information and 
the advertising and labeling of pharmaceutical products are considered the most 
serious violations and are subject to the highest monetary fines. Violations include:  
 
(i) supplying information (except for drug information which is not required 

for registration) or advertising pharmaceutical products without proper 
registration with the competent authorities;  
 

(ii) advertising prescription pharmaceutical products, vaccines, medical 
biological preparation used for the purpose of disease prevention or non-
prescription pharmaceutical products for which there is recommended 
restriction on use; and  
 

(iii) advertising information regarding cosmetics and other non-drug products in 
such a way that may lead customers to believe that they are pharmaceutical 
products.  
 

For organizations in violation, supplemental penalties may include (i) refusal to 
receive registration applications for pharmaceutical products, information or 
advertisement for three to 12 months (depending on the level and nature of the 
violation), and (ii) revocation of the organization’s certificate of eligibility to conduct 
business in pharmaceutical products and to conduct pharmaceutical operations.  
 
Provisions on clinical drug tests and scientific research have been provided, for the 
first time, in the Draft Decree. Monetary fines for violations range from 5 million 
VND (approximately 270 USD) to 10 million VND (approximately 540 USD) and 
may be applied for violations that include:  (i) the conduct of clinical drug tests 
without permission from the Ministry of Health; and (ii) use of clinical 
pharmaceutical products for non-prescribed purposes. Acts in violation may also 
result in the cancellation of any current clinical test for three to 12 months.  
 
Cosmetics 
 
Per the Agreement, Vietnam business entities that place cosmetic products on the 
market must report quality standards of their products to the competent authority  
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and take responsibility for maintaining those quality standards. They must also keep 
a product information file (“PIF”) at their offices for inspection by the competent 
authority upon request. Failure to keep a PIF incurs a fine of 20 million VND 
(approximately 1,100 USD) to 30 million VND (approximately 1,600 USD). Acts of 
trading cosmetic products for which quality standards were not reported or 
manufacturing products that fail to comply with the CGMP- ASEAN (the Goods 
Manufacturing Practices of the Association of Southeast Asian Nations) receive the 
maximum fines.  
 
Medical Equipment 
 
Violations related to medical equipment are considered very serious and subject to 
maximum fines. Specifically, violations include: (i) production of medical equipment 
without proper licensing; (ii) production of medical equipment without proper 
customs clearance; and (iii) production of medical equipment without a clinical test 
(if required). 
 
Relevant authorities are the specialized medical inspectors and the President of the 
People’s Committee at all levels.   
 
It is expected that the Draft Decree will be promulgated soon.| 
 

Briefs 
 
Construction Capital Clarified – Hardly 
 
Official Letter 960/BXD-HDXD, dated 31 May 2010, on foreign investors 
contributing capital and purchasing shares in domestic enterprises, should do more 
than it does. In response to a request from the Department of Planning and 
Investment of Ho Chi Minh City (“DPI”) to clarify the allowed level of foreign 
investment in real estate business, the Ministry did not help. What the Ministry did 
do, was acknowledge that, yes, certain areas in real estate business; real estate 
services business; and the design, supervision, and inspection of construction did 
not have specified foreign ownership limits. Then, the Ministry said that for any 
enterprise that already has an investment certificate and that sells charter capital or 
shares to foreign investors must register the change using the procedures outlined in 
the Law on Investment. There was no mention of what foreign ownership level 
would trigger the need for an enterprise operating under a business registration 
certificate to convert to an investment certificate. For more information, ask your 
friendly neighborhood DPI to submit a request for further clarification to the 
Ministry.  
 
Ship Arrested? Here’s the Procedure 
 
Decree 57/2010/ND-CP sets out some much needed procedural guidance for the 
arrest and release of ships by port authorities. There’s nothing here that changes the 
reasons for arrest or the substantive law related to maritime. This is simply 
procedure. Here you will find the proper way for the head of the port to notify 
necessary parties, implement court decisions, and otherwise perform the arrest and 
release of Vietnamese ships or ships in Vietnam’s ports.  
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Cinema Investment Ajar 
 
Decision 54/2010/ND-CP is a gripping drama filled with epic intentions and stirring 
twists. . .at least that’s the pitch. Decision 54 replaces earlier legislation governing, 
and the law related to, cinema in Vietnam. Setting out rules for foreign investment in 
film production and rules for foreign firms to establish representative offices, the 
decision also sets out procedures for local firms to accept foreign capital. From state 
owned enterprises to privately owned single member LLCs, the decision sets out 
exactly who has to approve what before foreigners can buy up influence in the 
cinema industry. It’s a liberalizing step in a previously well-controlled sector of the 
economy. Whether investors buy in, however, is a question best left to 
Hollywood…or maybe Bollywood.| 
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About Indochine 
Counsel 

 
Indochine Counsel is a business law firm established in Vietnam on 18 October 2006, 
specializing in providing professional legal services to corporate clients in relation to 
their investment and business in Vietnam. The legal practitioners at Indochine 
Counsel are well qualified and have substantial experience from international law 
firms and major local commercial law firms in Vietnam. The firm is now staffed with 
more than 30 legal professionals and staff.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad range 
of matters including transactional work and cross-border transactions. Our clients 
are diverse, ranging from multi-national corporations, foreign investors, banks & 
financial institutions, securities firms, funds and asset management companies, 
international organizations, law firms to private companies, SMEs and start-up firms 
in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 
 

° Inward Investment 
° Corporate & Commercial 
° Mergers & Acquisitions 
° Securities & Capital Markets 
° Banking & Finance 
°             Dispute Resolution 

° Property & Construction 
° Taxation 
° Intellectual Property 
° Technology & Media 
° International Trade 
°             Mining & Energy 

 
A full list of partners, associates and other professionals is available on our website.  
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www.indochinecounsel.com  
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