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Opening Letter
Welcome to our sixth issue. We’ve already made it through half a year and 
we’re looking forward to the next half a year, and the one after that, and so 
on and so forth.

In this issue, you’ll find the feature article on the new Government Decree 71 
liberalizing the mobilization of funds for residential development projects. We 
will revisit the securities laws with the two decrees, one supplementing Decree 
14 guiding the Securities Law, and the other dealing with administrative 
penalties for violations in the securities market. Also notable in July are Decree 
83 which improves the regulations for registration of secured transactions, and 
Decree 80 providing a new regime for foreign investment in the science and 
technology sectors. The last article addresses some IPR-related issues for new 
rules for trade names introduced under Decree 43 on business registration, 
which has been covered in our April issue.  

As usual, thank you for your attention and look for us next month when we 
start into the second half of the lunar calendar and begin our inexorable 
countdown for the Tet 2011. 
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Decree 71, More 
Funding Channels 

On 23 June 2010, the Government issued Decree No. 71/2010/ND-CP guiding the 
implementation of the Law on Residential Housing (“Decree 71”). This Decree, 
effective as of 8 August 2010, supersedes Decree No. 90/2006/ND-CP dated 6 
September 2006 (“Decree 90”). The new decree addresses a few persistent problems 
with the current residential development projects. 

Decree 71 liberalizes the mobilization of funds for residential development 
projects. Methods for fundraising now range from traditional funding via loans 
from credit institutions and investment funds to co-operation/investment agree-
ments with individuals or legal entities. In the case of investment agreements, 
investors are allowed to receive funds from contractual partners in return for 
apartments or houses as soon as their project design is approved and the 
foundation construction is started. The condition for this fundraising via 
investment agreement is that the number of apartments or houses distributed to 
the partners does not exceed 20% of the total project and the distribution is 
conducted through official real estate exchanges.  

For contracts signed with buyers of completed apartments or houses, however, 
investors can mobilize advanced payments only after construction of the project’s 
foundation is completed.  Decree 71 also clarifies how to determine when the 
foundation of a project is completed and thus clarifies when the investors can sell, 
transfer or assign a house or apartment attached to the project. Decree 71, how-
ever, allows project owners to retain future use rights in apartments or houses (up 
to 20% of the project), as returns for investment. 

Fund mobilization for apartment development projects had been practiced prior 
to issuance of Decree 71. However, due to the lack of legal regulations on this 
matter, in many cases legitimate interests of each party, especially the buyer, had 
not been properly protected. Take, for example, the “Montana Apartment” 
project in Tan Phu district, Ho Chi Minh City.  In this case, the project developer 
fell shortage of funds, could not afford to continue its project while, under the 
form of capital contribution contract, the buyers had already paid up to 80% of 
the contract value, to purchase many project’s apartments to be built. Now, with 
Decree 71, fund raising will be regulated under the supervision of relevant real 
estate exchange. Hopefully, this will help to regulate the transaction, protecting 
the interests of both, the project developer and the buyers.

Decree 71 does little to alter the rules for foreigners and overseas Vietnamese 
(Viet Kieu). The decree, however, provides some updates to comply with the 
Law on Residential Housing regarding house ownership by overseas Viet-
namese. Specifically, those individuals who do not have Vietnamese citizenship 
but can trace their origins to Vietnam, as certified by the Vietnamese competent 
authority, and are permitted to reside for six or more months in Vietnam, are 
allowed to own one apartment or house for the residential purpose in Vietnam.
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To a lesser degree, Decree 71 introduces a more detailed definition for villas. It 
defines villas as houses with at least three sides surrounded by garden. Some 
villas are classified as “historical” or as “architecturally valuable items” that 
cannot be modified in any way unless such modifications are for the purpose of 
reinforcement, renovation, or repair. The Decree also provides more details on 
separate and common ownership in cases of apartment blocks or condominiums 
with multiple owners.

In short, Decree 71 provides clarifications to a number of questions that have 
posed obstacles to both the investors and end-use buyers of residential develop-
ment projects.  These developments will hopefully clear the land of funding 
regulations for new projects to rise.
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Securities Law 
Revisited 

On 2 August 2010, the Government issued two decrees that address issues in the 
Securities sector. The first, Decree No. 84/2010/ND-CP amends and supplements 
Decree No. 14/2007/ND-CP. The second, Decree No. 85/2010/ND-CP, covers 
administrative penalties in securities and securities markets. 

Decree 84 is shorter-only a quarter the size of Decree 85-and offers mainly small 
language fixes. There are a few changes of note, however, that range from a new 
list of individuals and entities that cannot make public offerings of shares; specific 
procedures for government investors who are selling off shares in a converting 
State-owned enterprise (SOE), and large shareholders who are selling off their 
investment capital in an enterprise; to a new chapter on public companies and 
guidelines on when a public company ceases to be a public company (by failing to 
meet the defined criteria for being a public company, oddly enough).

Two other changes are especially noteworthy. One, here we see the beginnings of 
an outline on how to list foreign stocks on a Vietnamese stock exchange, though 
the outline consists of two articles, one listing those who are eligible to make such 
a listing and the registration prerequisites and, the second roughly outlines the 
actual procedures. 

Second, we see a change in the management of investment capital of securities in-
vestment companies. Where before the use of consultancy from fund management 
firms was optional, it is now compulsory for at least public securities investment 
companies. 

The second decree, Decree 85, replaces Decree No. 36/2007/ND-CP on adminis-
trative violations in securities and securities markets. This new Decree is the first 
time the Government has addressed securities violations since the criminalization 
of insider trading, price manipulations, and fraudulent reporting (See February 
Issue of Client Alert). 
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In doing so, the Government sets out a midrange area-an area where the violation is 
insufficient to reach to the level of criminal, though is still egregious enough to re-
quire government intervention-although this midrange is woefully under-defined it 
now becomes the guideline for applying administrative penalties. (One must look 
to the criminal law for hopes of more rigid definitions.)

Most of the application remains the same from Decree 36. The time limit for action 
remains two years from the date of the offense, warnings and fines remain the 
primary methods of punishment, and the procedure for implementation of 
sanctions remains largely unchanged-except for some minor extensions in the time 
limits provided Government authorities to conduct the procedures. Additional 
sanctions still include revocation of operational documents, removal of shares from 
public trading, and other actions allowed under law.

The maximum fines for administrative violations have jumped considerably in the 
last three years. Where Decree 36 imposed a maximum fine of VND 70 million, 
Decree 85 imposes a maximum fine of VND 500 million. Minimum fines have 
increased from 10 to 50 million as well, an across the board increase of nearly five 
hundred percent. 

Finally, below is a list of areas in which the new Decree offers fines for offense:

° Registration dossiers for public offers of securities; 
° Implementation of public offers of securities; 
° Registration dossiers for public companies; 
° Public company responsibilities; 
° Listing securities at the securities transaction office; 
° Securities exchange markets; 
° Management of listing by securities transaction offices; 
° Management of members of securities transaction offices; 
° Transactions, audits, and reports of securities transaction offices; 
° Registering securities transactions; 
° Establishment and activity documents; 
° Activities of fund management companies; 
° Activities of securities companies; 
° Representative offices of securities businesses; 
° Establishing members funds; 
° Securities Professionals; 
° Transactions of founding shareholders, employee shareholders, large 

shareholders, persons authorized to make announcements, transactions 
with other related persons; 
 °             Transactions in bonds of investors;  
Cheating in securities transactions; 

° Insider trading in securities transactions; 
° Securities price manipulation; 
° Public offers to buy 
° Buyback and sale of bonds;
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Rules for 
Registration of 
Secured 
Transactions 
Overhauled 

° Securities repository registration activities; 
° Registration, archiving, balances, and payment of securities; 
° Responsibilities of Inspectorate bank and repository bank; 
° SAnnouncements of information; 
° Reporting; 
° Investigating issuers, listers, and securities businesses; and 
° Audits & investigations.

It has been a long time since last the Government turned its eye towards trans-
actions secured by physical assets, but in Decree No. 83/2010/ND-CP issued on 
23 July 2010 (“Decree 83”), they update procedures for registering an asset used 
as security in a financial transaction, mainly land and attached assets, forestry 
rights, aircrafts, vessels, and other assets provided by law (elsewhere, to be 
promulgated later, maybe). 

Decree 83 contemplates the situation wherein a lender requests registration of an 
asset prior to disbursement. The lender will then lodge a request, or ask the bor-
rower to make a similar request, with the relevant authority (determined by the 
type of asset and the location). The authority then requires proof of ownership 
from the borrower. If the borrower can provide such proof, and correctly fill out 
the proper forms, the asset is registered for purposes of the transaction. 

Registration of assets for the purposes of securing a transaction involves a 
temporary holding of ownership documents by the registering authority. This 
is to prevent the borrower from absconding with the assets before completing 
payment on the loan.

Decree 83 provides separate procedures, including registration dossiers, time 
limits, relevant authorities, and procedures to end the registration, for each 
type of asset. This even applies to land use rights, as the procedure calls for 
the submission of the relevant “book” of rights as part of the registration 
dossier.

This new Decree suggests that this central registration will be used to further 
research in creditworthiness and help banks make more informed lending 
decisions. Once a transaction is registered, or more appropriately, once an 
asset is secured, any authorized entity or individual (there are criteria for 
authorization, and the registry may only give information to those author-
ized) may access limited information related to that secured asset and thus 
know whether it is already registered to secure some other, senior debt. This 
is particularly useful in avoiding situations where a bank might, unwittingly, 
be granting a second or third mortgage on a house that is possibly not worth 
enough to cover the first. 

Decree 83 replaces Decree No. 08/2000/ND-CP on Secured Transactions, and 
repeals specific articles in Decrees No. 163/2006/ND-CP, No. 181/2004/ 
NDCP, No. 84/2007/ND-CP, No. 23/2006/ND-CP, No. 70/2007/ND-CP, and 
No. 29/2009/ND-CP. Decree 83 enters effect on 09 September 2010. 
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The final decree on our list is an effort to enhance foreign investment in the sector 
of science and technology. Decree No. 80/2010/ND-CP dated 14 July 2010 
(“Decree 80”) becomes effective on 1 September 2010 and, without enumeration, 
supersedes any previous and contradicting legislation. Decree 80 acts like any 
other organizing legislation and sets out the proper procedures for investment, 
registration, and operation.

The decree explicitly encourages specific cooperations and investments (without 
providing any form of incentive) and prohibits others (See prohibited activities in 
Law on Science and Technology, Law on Investment, Law on Publishing, Law on 
Periodicals). The Decree provides a list of activities which are encouraged by the 
government.

Foreign investors may invest in the sector of science and technology through 
either direct or indirect investment. Direct investment, in this instance, includes 
100% foreign owned enterprises and joint ventures with a Vietnamese individual 
or organization. Direct investment, as always, is limited to the purchase of shares 
or contribution of capital. Foreign enterprises may also establish representative 
offices-with the normal restrictions-and may even establish branches (although 
this latter is strictly allowed pursuant to the WTO services schedule).

Foreign investors seeking permission to operate in this sector must undergo the 
normal application procedures to obtain an investment certificate. As part of that 
application, the investor must submit a full application to obtain approval for 
business activities in the science and technology sector. This must all be submitted 
to the relevant office of the provincial Department of Planning and Investment 
(“DPI”). Once the DPI receives the full application, they will forward the specific 
application for the science and technology sector to the Ministry of Science and 
Technology (“MOST”) or the Prime Minister (depending on the size of the 
investment project) who will then return a decision approving or denying the 
application. This will then be included, with any relevant restrictions or require-
ments, as part of the investment certificate. The whole process is supposed to take 
no more than three and a half months at the longest. Practice may prove this a 
liberal estimate.

Decree 80 also sets in place guidelines for Vietnamese enterprises and individuals 
to invest in science and technology overseas. This outward investment can only 
occur when the domestic party proves they have an investment project overseas, 
has the approval of the MOST, and approval of the Ministry of Planning and 
Investment.

The name of an enterprise is the most basic element of that enterprise’s reputation, 
image and brand. During business registration, it is important to clarify the proper 
use and registration of trade names to protect the brand. As part of a recent effort to 
create a more efficient administrative environment, the Government recently pro-
mulgated Decree No. 43/2010/ND-CP, dated 15 April 2010 (effective 1 June 2010), 
on business registration. Decree 43 replaces Decree No. 88/2008/ND-CP, dated 29 
August 2006, and, amidst a slew of other changes, offers valuable assistance in 
declaring and protecting enterprise trade names.

Science & Tech-
nology Sector Now 
Ajar  
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Enterprises are prohibited to use trade names that are identical or confusingly 
similar to an already registered trade name of another enterprise. Previously, 
however, this prohibition was limited in geographic scale at the provincial level. 

If a restaurant registered the name Horseshoe in Hanoi, a competitor could use 
the name Horseshoe in Ho Chi Minh City and not be in violation of the law. This 
caused problems for enforcement as trade names may only be protected based on 
their lawful establishment, and if the law allows for this dual registration, the 
Hanoi Horseshoe could do nothing to stop the Ho Chi Minh City Horseshoe.

In order to rectify this inconsistency, Decree 43 expands the territory in question 
from the province to the country level. In other words, enterprises wishing to 
register a trade name must now search from Ca Mau to Sapa before to make sure 
they have an original trade name. To help enterprises in this search, the Govern-
ment has announced a National Database on Enterprise Registration that will 
contain information about every registered enterprise in Vietnam.

Under Decree 43, enterprises are prohibited from using protected trademarks or 
geographical indications in their trade names. There is an exception for enter-
prises that have received consent from the owners of such protected intellectual 
property. Registered trademarks and geographical indications are listed in the 
National Database on Trademarks and Geographical Indications stored at the 
National Office of Intellectual Property (NOIP). 

Decree 43 has some weaknesses. It waffles when dealing with enterprises re-
gistered under the old regime. If an existing enterprise’s trade name is identical 
or confusingly similar with another existing enterprise’s trade name, there is little 
in the way in guidance. The enterprises are encouraged to negotiate with one 
another regarding the modification of the repeated trade name. There is no 
dispute resolution provision or deadline to finalize negotiations. 

There is also a failure of urgency in Decree 43. When an enterprise uses a trade 
name that infringes another enterprise’s intellectual property rights, the violator 
has two months to change its trade name before administrative remedies come 
into play. Two months is a very long time to allow an unfettered abuse of some-
thing as important as a trade name.

Despite its flaws, Decree 43 is a step forward and gives enterprises a more sure 
footing on which to base their business’s future. The decree went into effect on 1 
June 2010, but enterprises still have until 1 January 2011 before the provisions 
governing trade names are enforced. |

(The above article is written by Dang The Duc, Managing Partner of Indochine 
Counsel, and appears in Asia IP Magazine, Vol. 2 Issue 6, June/July 2010)

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E



                8      Client Alert 

Briefs New Double Tax Agreements

Vietnam has concluded two new double tax agreements. The first, with Saudi Ara-
bia, and the second, with Tunisia. The two decisions, No. 1110/2010/QD-TTg and 
No. 1111/2010/QD-TTg, implementing the agreements were issued by the Prime 
Minister and should take immediate effect. 

Tender Bids Online

The Ministry of Planning and Investment has signaled another step in the process 
of modernization in Vietnam. Now, with Circular No. 17/2010/TT-BKH, they 
have instituted an online tender process. The organizations entrusted with imple-
mentation are the People’s Committee of Hanoi, the Vietnam Post & Telematics 
Group, and the Vietnam Energy Group. Although use of the new system is 
currently not compulsory (which is good as it’s only on paper at this point) those 
organizations and contractors requesting tenders are encouraged to use it. The 
circular enters effect 15 September 2010.

Customs and Tax Coordination

Inter-ministry Circular No. 102/2010/TTLT-BTC-NHNN is an effort to coordinate 
between the Department of Customs and the relevant tax management offices. It 
utilizes these two department’s amazing abilities at communication to outline 
further requirements on exchanging information between the two. There is little 
substantive here except imposed deadlines for providing the necessary inform-
ation, a change that may, with luck, expedite customs procedures a little. 

Ho Chi Minh City Office 
Unit 4A2, 4th Floor, Han Nam Bldg. 65 Nguyen Du, District 1, HCM City, Vietnam 
T +848 3823 9640|F +848 3823 9641|E info@indochinecounsel.com 



                9      Client Alert 

Contributors  Editor:   

Steve Jacob, Foreign Consultant | jacob.steve@indochinecounsel.com 

Contributors this month: 

“Decree 71, More Funding Channels” 
By Le Nguyen Huy Thuy, Partner | thuy.le@indochinecounsel.com

“Securities Law Revisited”  
By Bui Ngoc Hong, Partner | hong.bui@indochinecounsel.com   

“Rules for Registration of Secured Transactions Overhauled”
By Cao Tran Nghia, Legal Assistant | nghia.cao@indochinecounsel.com  

“New Rules for Trade Names in the Business Registration of Enterprises” 
By Dang The Duc, Managing Partner | duc.dang@indochinecounsel.com

About Indochine 
Counsel 

Indochine Counsel is a business law firm established in Vietnam on 18 October 
2006, specializing in providing professional legal services to corporate clients in 
relation to their investment and business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and have substantial experience from interna-
tional law firms and major local commercial law firms in Vietnam. The firm is now 
staffed with more than 30 legal professionals and staff.  

Indochine Counsel’s objective is to provide quality legal services and add value to 
clients through effective customized legal solutions that work specifically for the 
clients. The Firm represents local, regional and international clients in a broad 
range of matters including transactional work and cross-border transactions. Our 
clients are diverse, ranging from multi-national corporations, foreign investors, 
banks & financial institutions, securities firms, funds and asset management 
companies, international organizations, law firms to private companies, SMEs and 
start-up firms in Vietnam. 

Indochine Counsel advises clients in the following areas: 
°  Inward Investment 
°  Corporate & Commercial 
°  Intellectual Property 
°  Technology & Media 
°  International Trade 
°  Banking & Finance

°  Taxation 
°  Intellectual Property 
°  Technology & Media 
°  International Trade 
°  Mining & Energy 
°  Property & Construction 

A full list of partners, associates and other professionals is available on our 
website.  
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