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This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new regulation. They 

cover topics ranging from government procurement and food safety and hygiene to the 

obtaining of foreign loans by domestic companies. We also take a look at some of the 

incongruities in the law that sometimes create difficulties for lawyers in advising their 

clients.  

We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 

month. We look forward to working with you. 

Sincerely, 
 
Dang The Duc  
Managing Partner  
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The Government has issued a new law on tender bids. While simplifying the process and 

creating new methods for selecting bids, there is also a strong overtone of localization and a 

preference for companies with Vietnamese majority ownership. See NEW TENDER RULES FOR 

GOVERNMENT. 

 

As seems to happen more frequently than one might think, there are new rules for ministerial 

management of food companies. The new Joint Circular governs what categories are governed 

by what ministry and provides solutions to cases in which it is not clear which ministry governs. 

See NEW GUIDELINES FOR LAW ON FOOD SAFETY. 

 

It has been a few months since the Government announced the allowance of foreign loans into 

Vietnam. A new Circular from the State Bank of Vietnam provides some boundaries for such 

loans. The Circular focuses on specific situations in which a foreign loan may be acquired. See 

FOREIGN LOANS OF ENTERPRISES. 

 

Finally, we look at some of the uncertainties that remain to plague lawyers who would interpret 

the law in Vietnam. While maybe not the most exciting thing on earth, it is important for investors 

to understand the way the law works as it makes our job that much easier. See AMBIGUITY 

AND UNCERTAINTY REMAIN.│ 

 

 

Addressing issues in Law No. 61/2005/QH11 on tenders for state procurement (Bidding Law 

2005), the National Assembly passed Law No. 43/2013/QH13, dated 26 November 2013, 

(Bidding Law 2013) to replace Bidding Law 2005. It is hoped that the new law will contribute to a 

transparent and competitive environment for public procurement activities. 

 

Bidding Law 2013 implements a new method for selecting contractors. Instead of simply relying 

on the lowest price, the law looks both at the price and the technical submission of the bidders. 

This is to increase investors’ initiative, flexibility in selecting more appropriate contractors to each 

type and size of the bidding package. Mainly, though, this is to ensure that a low bid does not 

lead to half finished or shoddy work product.  

 

Another benefit of Bidding Law 2013 is that it increases opportunities for small scale, local 

bidders by encouraging the participation of the community in order to promote the development 

of domestic production and create local employment apart from the forms prescribed in the 

Bidding Law 2005 (open bidding, limited bidding, direct appointment of contractor, competitive 

quotation, direct procurement, self-implementation, selection of tenderers, investors in special 

cases). 

 

The new law provides four methods of selection of contractors and investors: one and two phase 

options with one or two dossier bag options for each phase type. The one phase one dossier bag 

option is new to promote smaller contractors. 

 

The law provides preferential treatment for local goods and bidders in domestic or international 

biddings, particularly goods of which costs for domestic production make up 25% or more; 

foreign tenderers in partnership with domestic tenderers in which the domestic tenderers 

comprises over 25% of work value; tenderers employing female laborers of 25% or more of the 

tender labor force; tenderers employing invalids or disabled people as 25% or more of the tender 

labor force; or tenderers that are small-size enterprises. 
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It provides new regulations for price negotiations in situations where there are only one or two 

tenderers, specifically applied to tenders for medications that have limited producers or are still 

under copyright protection.  

 

Bidding Law 2013 allows four types of contracts for engaging tenderers: (1) lump-sum contract, 

(2) contract based on fixed unit price, (3) contract based on modifiable unit price, and (4) time-

based contract. This is intended to decrease the opportunity for procurers or tenderers to take 

windfall profits by negotiating using an inappropriate contract type. 

 

The law simplifies the procurement process by creating a one-off procurement unlike what was 

provided in the Bidding Law 2005 as concentrated procurement and regular procurement 

processes.  

 

While at the same time it is simplifying the tender process, it is decentralizing the authority for 

entering into bid contracts. Decisions on the form of direct appointment of contractors are now in 

the hands of ministers, heads of ministerial equivalent bodies, Governmental agencies or 

chairman of people's committees at any level not requiring to submit to the Prime Minister for 

consideration and decision.  

 

Bidding Law 2013 increases sanctions against assigned individuals who fails to comply with 

regulations. Individuals infringing the law on bidding must be published in bidding newspapers, 

the national bidding network system, or other means of mass media and required to pay 

compensation for loss and damage as prescribed. 

 

The law also provides the possibility of expanding into an online bidding process, though leaves 

much unsaid on the subject.  

 

Bidding Law 2013 takes effect from 1 July 2014.│ 

 

 

  

 

 

 

According to the Law on Food Safety 2010, the Ministry of Health (MOH), the Ministry of 

Agriculture and Rural Development (MOARD) and the Ministry of Industry and Trade (MOIT) are 

administrative authorities in respect of management of food hygiene and safety. For the 

implementation of Articles relating to this aspect the three ministries issued Joint Circular No. 

13/2014/TTLT-BYT-BNNPTNT-BCT, dated 09 April 2014, guiding the allocation of tasks and 

coordination in field of state management of food hygiene and safety (JC 13), effective from 26 

May 2014. JC 13 specifies particular kinds of foods which belong to the management 

competence of each Ministry, as well as the proper state management for food 

retailers/producers that fall between the specified categories.  

 

For food manufacturing entities if the food manufactured falls under the management of the 

MOH, the entity will be managed by the MOH. If the manufactured food falls under the MOIT and 

the MOARD, the MOARD will deal with the entity.  

 

For trading entities the MOIT is responsible for the state management of such entities except for 

wholesale markets and auction sales of agricultural products, which are managed by the 

MOARD. 

 

The MOH is responsible for management of entities manufacturing or dealing in trading 

equipment, food packaging material, and food containers, except for specialized cement 

packaging materials only used for foods falling into the management competence of the MOIT 
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and the MOARD. 

 

Beside JC 13, the People's Committee of Ho Chi Minh City recently issued Decision No. 

14/2014/QD-UBND, dated 14 April 2014, promulgating regulations on grant of certificate of food 

hygiene and safety to catering service establishments (Decision 14).  

 

According to Decision 14, establishments providing ready-to-eat foods at fixed business locations 

are subject to requirements of such certificate. An application dossier for obtaining a certificate of 

food hygiene and safety shall be examined within five business days from the filing date, and the 

on-site check shall be conducted by the competent authority within ten business days as from the 

acceptance date of the proper application dossier. The certificate of food hygiene and safety has 

duration of 3 years from the granting date, and the renewal should be conducted six months prior 

to such expiration.│ 

 

 

 

 

 

On 31 March 2014 the State Bank of Vietnam (SBV) promulgated Circular No. 12/2014/TT-

NHNN (Circular 12) to regulate the conditions for enterprises  to borrow non-government 

guaranteed foreign loans. Circular 12 also covers and governs foreign loans of other loan 

borrowers including cooperatives, cooperative alliances, credit institutions (except for commercial 

banks which are State owned enterprises) and foreign bank branches established and 

conducting business in Vietnam. 

 

According to Circular 12, there are two general conditions and additional conditions. The loan 

borrower and the lender must satisfy these general conditions and also the relevant additional 

conditions applicable to each specific foreign loan.  

 

First, the objectives of foreign loans of the borrower must be for the purpose of: 

 

 implementing a business and production plan or investment project using the foreign loan 

capital; or  

 restructuring foreign loan debt to obtain a lower interest rate. 

In the first instance, using a foreign loan as capital in a business or investment project, the limit 

on loan size is measured by the capital contribution ratio of the borrowers in such enterprise. This 

is only applicable to medium and long-term foreign loans.  

 

Second, the foreign loan agreement must be in writing and signed prior to drawdown of loan 

monies. If the foreign loan is from a credit institution or bank branch it may be signed at the time 

of drawdown of loan monies. Also, foreign loan agreements must not be contrary to the law of 

Vietnam. 

 

Third, the currency of foreign loans is the foreign currencies. However, the currency also can be 

VND if it falls into some special cases. 

 

Finally, any security transactions securing foreign loans and the use of shares, shareholding and 

capital contribution portions in Vietnamese enterprises or convertible bonds issued by 

Vietnamese enterprises in order to provide a mortgage for a non-resident being a foreign lender 

or related party must not be contrary to the current relevant laws of Vietnam (including the 

regulations on securities, on ratio of foreign investor holding in Vietnamese enterprises, and other 
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relevant laws). 

 

Even though foreign loan fees are agreed between the lender, the borrower and related parties, 

when necessary the SBV may regulate limits on caps of interest rates applicable to the self-

borrowed foreign loans from time to time.  

 

For the borrowers being credit institutions and foreign bank branches, Circular 12 further 

provides conditions relating to prudential limits during banking activities. On the other hand, for 

borrowers which are not credit institutions or foreign bank branches, Circular 12 focuses on the 

limitation of the balance of medium and long-term loans applicable to each specific case. 

 

Circular 12 took effect on 15 May 2014 and replaces Chapter 2 of Circular 09/2004/TT-NHNN of 

the SBV dated 2 December 2004 guiding borrowing and repayment of foreign loans by 

enterprises.│ 

 

 
 

The last few months I've written about topics that might be nearly meta I'm going to continue that 

trend, at least for a little bit, by discussing the issues of legal interpretation in Vietnam. 

 

While it is true that Vietnam is ultimately a civil law system, and that fact has heavily influenced 

the way in which the laws have been written and promulgated, not all laws have followed this 

order. 

 

For an example, at one point working for a client in Vietnam we ran across a sticky situation in 

which the Civil Code and the Commercial Law spoke to the same issue and yet they each said 

something different. One of them said that the contemplated transaction could go forward and the 

other said it couldn't. The entire client request relied on which law prevailed. 

 

Unfortunately, Vietnam law did not make this distinction very clear. We looked at the regulations 

on legislation and found that a general, or "chung" law took priority over a specialized law for 

issues not mentioned in the specialized law, and that a higher-ranking legal instrument would 

prevail over a lower-ranking one. This was helpful except for the fact that both the Civil code and 

the Commercial Law were considered general laws and had the same ranking. That meant we 

had to go somewhere else to figure it out. 

 

In Vietnam, the courts offer no aid in settling disputes about the law. They are not empowered 

with the ability to make precedent nor are their decisions law. They simply interpret the law as it 

is presented before them for a specific set of facts. 

 

Now, this doesn't mean that they do nothing, simply that one court may reach the same facts and 

come to a different conclusion on the same facts and law. That's really all that it means. The one 

surety, and the trick that a good lawyer in Vietnam, Cambodia or Laos learns quickly is to consult 

the judges who might handle your case. 

 

Now this may sound like ex parte communication and a practice which shouldn't be allowed, but 

this is the Wild West where rules sometimes end up with the same efficacy as suggestions. I 

have found this idea, this practice rife throughout the countries of Indochina and though it may 

not be something that is kosher in the West, it seems to be the best we can do in this part of the 

world, for now. 

 

Take an example. Several years ago I represented a client in a landlord tenant dispute over the 
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condition of the property after the tenant had disembarked from the disputed property. This was a 

mediation and we sat at the table with the judge between us. Unlike in developed countries 

where there would be different personnel between the mediation and the trial, the same judge sat 

to listen to our arguments. 

 

When it came to evidence our side was thin. We had no check-in reports no pictures of the hotels 

condition, nothing really to support our case. As we went back and forth and the amount 

decreased, we came to a stalemate. My instructions were specific, and the woman still wanted 

more than I was able to authorize. This was not a problem, except for the judge turned to me and 

said. "If this goes to court you'll lose. You don't have any evidence." 

 

And that's when I called my client and suggested he accept the deal. 

 

It's amazing what a judge can do if he puts his mind to it. 

 

Forgive my sarcasm but I find it highly entertaining to live in countries in which the judiciary is 

capable of rendering a decision before the fact and notifying lawyers with whom they are friendly 

of what their decision on case law might be. 

 

I'm not criticizing the system, merely stating my understanding of it. I know that in Laos there is a 

great deal of consultation between lawyers and judges. In Cambodia, too, there is a good deal of 

cross position discussion. Vietnam, surely has the same issues, though they seem more limited 

to hypothetical decisions rather than to the more case specific opinions that might be pre-

rendered in other countries. 

 

And why do I bring this up? Because it is a pivotal point that clients and friends and expats 

should be aware. One more reason to make sure your attorney is well connected before you 

hand him the keys to your investment.│ 
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Editor: 
 
Steven Jacob | Editor  
 
Contributors in this month’s issue:  
 
“New Tender Rules For Government” 
By Nguyen Hai Yen, Associate  
 
“New Guidelines For Law On Food Safety” 
By  Nguyen Thi Hong Anh, Partner   
 
“Foreign Loans Of Enterprises” 

By Nguyen Kim Trang, Legal Assistant  

 
“Ambiguity And Uncertainty Remain”   
By Steven Jacob, Editor  
 

 

 

Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customized legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 
 
 
 
 

 
 



 

 

 
 
                8      Client Alert 

 
For further information or assistance, please contact us: 
 
Ho Chi Minh City Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  

© 2014 Indochine Counsel. All Rights Reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


