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Dear Reader, 
 

This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new regulation. They 

cover topics ranging from foreign workers and labour recruitment to corporate income tax 

and copyright issues. We also look at an issue that is important to understand about 

Vietnam before investing, what the difference between common law and civil law systems 

is. 

  

As always we hope you find this month’s Client Alert helpful and wish you prosperity in 

the coming month. We look forward to working with you. 

 

Sincerely, 

 

Dang The Duc  

Managing Partner 
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Executive 
Summary 

 
More news on securing foreign labour in Vietnam. A new Decree outlines the scenarios in 

which the local company must submit requests versus suggestions to the Ministry of 

Labour. See MORE ON FOREIGNERS WORKING IN VIETNAM. 

 

The same decree warrants a second look as it also discusses the rights and regulations 

governing second tier labour recruitment. Namely, the decree announces standards for 

third party labour providers and recruiters. See LABOUR RECRUITMENT AND 

MANAGEMENT. 

 

The always important corporate income tax policy sees some clarifications in a new decree 

that offers corporations a stepped cut in rates and setting out the economic activities that 

are eligible for preferential rates. See UPDATING CORPORATE INCOME TAX POLICY. 

 

Another perennial favorite is intellectual property. New regulations clarify fines and 

enforcement procedures. See COPYRIGHT AND RELATED RIGHTS ENFORCEMENT. 

 

Finally, we jump backwards to look at some of the basics of legal systems. We examine 

the different types of legal systems and suggest that Vietnam is a hybrid system because 

of its unique history and culture. See COMMON OR CIVIL, WHICH ONE IS IT?. 
 

 

Briefs 

More On 
Foreigners 
Working In 
Vietnam  

 

 

On 20 January 2014 the Ministry of Labour, Invalids and Social Affairs enacted Circular 

03/2014/TT-BLDTBXH (Circular 3) guiding Decree No. 102/2013/ND-CP implementing the 

Labour Code on foreigners working in Vietnam (Decree 102). Circular 3 clarifies provisions 

of Decree 102 and defines the application dossiers for the issuance of foreigner work 

permits in Vietnam (Work Permit).  

 

Circular 3 defines the confusing definitions of “service provider pursuant to a contract”, 

“foreigner working in the form of offering” and “manager [or] executive director” in Decree 

102. 

 

 Service provider pursuant to a contract means a foreign worker who has worked for at 

least two years (24 months) in a foreign enterprise which does not have a commercial 

presence in Vietnam, and who satisfies the conditions applicable to an expert 

prescribed in article 3.3 of Decree 102. 

 A foreigner working in the form of offering means a foreign worker not living in Vietnam 

and who does not receive remuneration from any source whatsoever in Vietnam, who 

participates in activities relating to representation of a service provider in order to 

negotiate sale of such service provider's services, on condition that he or she does not 

directly sell such services to the public and does not directly participate in provision of 

the services. 

 Manager [or] executive director means a foreign worker directly participating in 

management in an organization or enterprise and includes directing (guiding or 

instructing) the organization or enterprise or its subsidiary; and supervising and 

controlling the work of expert staff, managers or other supervisors. 

Decree 102 requires the submission of an explanation on the need to employ foreigners in 

order to obtain the letter of consent from the competent authority to recruitment of the 
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foreigners, Circular 03 stipulates that the employers (excluding contractors) must, at least 

30 days prior to the date on which it proposes to recruit foreigners, report and directly 

lodge such explanation with the Department of Labour.  

 

The contractor who has the need to use foreign employees in working positions for which it 

is not possible to recruit Vietnamese workers is not required to submit such explanations. 

Circular 3 stipulates that a contractor must, at least two months in advance, in the case of 

a suggestion to recruit 500 or more Vietnamese workers, and at least one month in 

advance, in the case of a suggestion to recruit less than 500 Vietnamese workers, lodge 

such suggestion directly or by post with the chairman of the provincial people's committee 

in the locality where the contractor will perform the tender package after receiving consent 

from the investor to recruit foreigners. 

 

In terms of application dossiers for obtaining a Work Permit, Circular 3 provides the 

standard form of several documents stipulated in clauses 1, 3, 4, 5 and 8 of Article 10 of 

Decree 102. Moreover, Circular 3 also states the cases of reissuance of a Work Permit 

(when the work permit was lost, destroyed or damaged and when there are changes in the 

items recorded in the issued Work Permit namely the full name; date of birth; nationality; 

passport number; or working location). 

 

The valid duration of an issued Work Permit is stipulated in Decree 102 but cannot exceed 

the duration stipulated in the letter of consent from the competent authority.  

Circular 3 entered effect on 10 March 2014 and replaces Circular 31/2011/TT-BLDTBXH of 

the Ministry of Labour, dated 3 November 2011, providing implementing guidelines for 

Decrees of the Government 34/2008/ND-CP, dated 25 March 2008, and 46/2011/ND-CP, 

dated 17 June 2011, on recruitment and administration of foreigners working in Vietnam.│ 

 
 

 

 

Labour 

Recruitment 

And 

Management 

 

 

 

 

 

 

 

On 16 January 2014 Decree No. 03/2014/ND-CP implementing the Labour Code on 

employment (Decree 3) was enacted by the Government and replaces Decree No. 

39/2003/ND-CP, dated 18 April 2003 (Decree 39), making detailed provisions and 

providing guidelines for implementation of a number of articles of the Labour Code with 

respect to employment. Decree 3 does not change the spirit of Decree 39; however, it 

simply provides particular regulations regarding recruitment and labour management of 

employer.   

 

In terms of recruitment methods, Decree 3 replaces the term “employment services 

organization or labour subleasing enterprise” in Decree 39 with the new term of 

“employment introduction agencies”, both of them are methods by which employers may 

indirectly recruit employees. 

 

Decree 3 also requires employers to make a public announcement of the need to recruit 

labour at least five business days before receiving files registering job applications. 

 

Under Decree 39, if an applicant fails or is absent during the recruitment process, the 

employer must return the application dossier and obtain and preserve receipt of such 

return. Decree 3, however, concretely states that employers must publicly announce 

recruitment results within five business days after the date of such results and must return 

the complete application dossier to the failed applicant within five business days after the 

worker makes a request for the same.   
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The expenses of labour recruitment according to Decree 3 are accounted in production 

and business expenses; whereas, pursuant to Decree 39, such expenses were accounted 

in price costs or component costs. Decree 3 details what kind of recruitment labour 

expenses must be accounted for by the employer. Such expenses include the costs of: 

 

 Announcement of the requirement to recruit labour; 

 Receipt and management of files registering job applications; 

 Holding recruitment tests; and  

 Notification of recruitment results. 

Decree 39 stipulates the issuance of labour registers to employees and the compulsory 

notification of the Ministry of Labour. Decree 3 gives the charge of providing the labour 

register to the Ministry of Labour and regulates the report on labour employment as below: 

 

Time  Kind of report To  

30  days  after 

commencement  of  

activity 

 

report  on the employment of 

labour 

the  Labour Office or the  

Department of Labour (in  

the  case  of employers  in  

industrial  zones)  in  the  

locality where  such  

employer  has  its  head  

office,  branch  [or] 

representative office. 

Semi-annually report  on  the  status  of  changes  

in employment  

 

 

Decree 3 takes effect from 15 March 2014.│ 

 

 

Updating 

Corporate 

Income Tax 

Policy 

 

 

On 26 December 2013 the Government promulgated Decree No. 218/2013/ND-CP 

(Decree 218) detailing implementation of the Law on Corporate Income Tax. Decree 218 

took effect on 15 February 2014 and applies for the tax period starting in 2014.  

 

Below are several notable regulations under Decree 218 with respect to corporate income 

tax (CIT). 

 

CIT rate 

 

The CIT rate is 22% and will drop to 20% from 1 January 2016. 

 

An enterprise duly established and operating under the laws of Vietnam having a total 

annual revenue less than VND20billion may apply a CIT rate of 20% from 2014, as 

provided under Article 10.2 of Decree 218.  

 

The CIT rate applied to activities of prospecting, exploration, and mining petroleum and 

other rare and precious natural resources is from 32% to 50%. Particularly, the CIT rate for 

each searching, prospecting, and exploration of petroleum shall be determined by the 

Prime Minister based on the proposal of the Ministry of Finance. A CIT rate of 50% will be 

applied for platinum, gold, silver, tin, wolfram, antimony, precious stones, and rare earth 

minerals. If the mines are in areas categorized as suffering extremely difficult socio-

economic conditions, the applicable tax rate will be 40%.  
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Preferential tax rate 

 

Under Decree 218, certain CIT incentives are given, of which a CIT rate of 10% will be 

applied within 15 years for: 

 

(i) Income of enterprises implementing new investment projects in geographic areas with 

specially difficult social-economic conditions, in economic zones and high-tech zones; 

 

(ii) Income of enterprises implementing new investment projects such as scientific 

research and technological development; high-tech incubation and high-tech incubator 

enterprises; production of recycled energy, clean energy and energy from destruction 

of waste; 

 

(iii) Income of enterprises implementing certain types of new investment projects in 

environmental protection sector; 

 

(iv) High-tech enterprises and agricultural enterprises applying high-tech;  

 

(v) Income of enterprises implementing new investment projects in production (except for 

those of manufacturing products subject to special sales tax, or project of mineral 

exploitation) if satisfying either of the following criteria: 

 

- The project has a minimum investment capital of VND6,000billion that is 

disbursed within 3 years of issuance of the investment certificate and a minimum 

total revenue of VND10,000billion within 3 years; or 

 

- The project has a minimum investment capital of VND6,000billion that is 

disbursed within 3 years of issuance of the investment certificate and employs 

more than 3,000 employees within 3 years. 

 

To qualify for CIT incentives in general and preferential CIT rates in particular an enterprise 

must separately account for income arising from activities of  production which are subject 

to CIT incentive (whether preferential CIT rate or exemption or reduction of CIT). If an 

enterprise has turnover or deductible expenses for which it is unable to conduct separate 

accounting, then such item of turnover or deductible expense shall be determined as a 

ratio of the deductible expenses or turnover from production or business activities entitled 

to tax incentive over the total deductible expenses or total turnover respectively of the 

enterprise. 

 

Incomes not subject to CIT incentives 

 

CIT incentives as provided under Article 4.1, Article 4.4, Article 15, Article 16 of Decree 

218 and CIT rate of 20% as provided under Article 10.2 of Decree 218 as mentioned 

above cannot apply to the following types of income: 

 

i) Income from capital transfers, transfer of capital contribution rights; incomes from real 

estate transfers (except for incomes from an investment and the business of social 

housing); incomes from transfer of an investment project, transfer of right to participate 

in investment, transfer of right to explore and mine minerals; incomes received from 

the business and activities outside Vietnam;  

 

ii) Income from activities of prospecting, exploring and mining petroleum, gas and other 
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rare and precious natural resources and incomes from activities of mining minerals;  

 

iii) Income from business services subject to special sales tax in accordance with the Law 

on Special Sales Tax; and 

 

iv) Other income not related to the business and production activities entitled to incentive 

tax (in case of meeting the preferential conditions on fields and industries).│ 

 

 

Copyright And 

Related Rights 

Enforcement 

 

 

On 16 October 2013 the Government issued Decree No. 131/2013/ND-CP providing for 

sanctioning of administrative violations in the domain of copyright and related rights 

(Decree 131). This Decree supersedes Decree No. 47/2009/ND-CP, dated 13 May 2009, 

on the same subject, as amended and supplemented by Decree No.109/2011/ND-CP, 

dated 02 December 2011 (Decree 47). Decree 131 acts as a fitting successor to Decree 

47, but has changes in fine levels, forms of additional sanctions and measures for 

remedying violation consequences.  

 

Decree 131 clarifies different fine levels applied to individual infringers and organizational 

infringers. In particular, the level of fines applied to organizational infringers is twice that 

applied to an individual in respect of the same infringement, and the maximum monetary 

penalty applied to individual infringers and to organizational infringers is VND250 million 

and VND500 million, respectively. Decree 131 has unlinked the value of the infringing 

goods from the determination of penalty levels. Instead it gives a range of penalties.  

 

According to Decree 131, an additional sanction of confiscation of material evidence is 

applied for acts of transporting or storing goods produced without authorization of the 

copyright or related rights holder.  The measures for remedying violation consequences 

comprise: (i) compelled correction of the name of the author/ performer; (ii) compelled 

revocation of the copyright registration certificate/ copyright-related rights registration 

certificate; (iii) compelled removal of e-copy of protected work, performance, recording, 

broadcasting program from the Internet, digital environment; and (iv) compelled payment of 

compensation, royalty, and other property benefits gained from the violating act to the 

copyright/ copyright-related rights owner. 

 

Decree 131 entered effect on 15 December 2013.│ 

 

 

Common Or 
Civil, Which 
One Is It? 

 

 

 

 
 
 
There's a basic distinction that I should have made a long time ago and of which I was 

recently reminded. There are primarily two types of legal systems around the world. One is 

a common law system in which court decisions make precedent by interpreting the 

legislated rules. This system is primarily a leftover of British colonialism. The second is a 

civil law system. The civil law system is a system wherein the courts do not make 

precedent, they simply apply the law as legislated.  

 

Vietnam is a civil law country, for the most part. That means that by and large the 

legislature—the National Assembly—make the laws and those laws are further clarified by 

government decree and by ministerial regulations. Administrative law, really. Another 

difference, though, lies in the way that trials proceed.  

 

In Common law systems there is a preference for judicial antagonism. This results in the 
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representatives of the plaintiff and defendant presenting the differing arguments for each 

side of the dispute. Through this method of conflict it is thought that the judge simply acts 

as a mediator to make sure each side follows the rules.  

 

In most Civil law systems the judge possesses the central role in the trial. While each side 

to a dispute may have its own representative in lawyers, the judge acts as the fact finder. 

Discovery is controlled by what the judge thinks is relevant and is commanded by the 

request of the judge. In some systems, like in Vietnam, there is the addition of a prosecutor 

who acts for the interests of the state in legal proceedings.  

 

While Vietnam uses an essentially Civil law system, Vietnam is more than just a civil law 

country. It is a conglomeration of centuries of legal tradition and history.  

 

There are three influences which merit attention when examining the legal system of 

Vietnam. The first is traditional Chinese legislation. During the Le dynasty in the 15th 

century the emperor Le Thanh Tong was raised by Confucian monks who were largely 

responsible for his education. He adopted much of the Chinese system and brought 

Confucianism as a state philosophy into Vietnam. This included a codification of a legal 

system that largely mimicked the Chinese system but also bore many unique 

characteristics, characteristics that have led many historians to call the code the most 

original, far sweeping legal system in Southeast Asia in the middle ages. This system, with 

its basis in Chinese Confucianism, brought new rights for women and provided a distinct 

court system that allowed for disputes to be appealed finally to the Emperor himself.  

 

The second system, historically, is the French Civil Code. During the nineteenth and 

twentieth centuries the French occupation of Vietnam imposed a Civil code on the country 

for nearly a hundred years. Their system has been very influential in Vietnamese 

legislation. Particularly, the French influence has brought about court decisions without 

precedential authority and the judge as fact-finder. However, like many other aspects of 

politics and life, the Vietnamese adopted the system to their own needs, taking what they 

wanted and grafting it onto their previous systems. 

 

And thus we come to the third system of primary influence in the current Vietnamese 

environment: Communism. 

 

While not immediately obvious, Communism has influenced much in the Land law and in 

the Constitutional documents of the country. For years it also influenced the policies of the 

government and the National Assembly. From land redistribution to the criminal codes to 

economic policies the Communist influence showed how much the government eschewed 

western polities. And though the change in policy towards a more market based economy 

brought much needed reform from the late eighties on, many evidences of the Communist 

legal system remain and it would be the wise investor who recognized the power of the 

State in application of the legal system as it is.│ 
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