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This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new regulation. They 

cover everything from advertising to securities exchanges, international purchasing and 

Value-Added tax. 

  

We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 

month. We look forward to working with you. 

 
Sincerely, 
 
Dang The Duc  
Managing Partner  
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The government has issued a new decree on advertising that not only clarifies what 

products and services require letters of confirmation from the authorities, but also requires 

cross-border advertisers targeting Vietnam to maintain a minimal presence within Vietnam. 

See NEW DECREE ON ADVERTISING. 

 

There’s new guidance on imports and exports. A new decree contains policies for the 

importation of foreign goods, as well as situations where goods are temporarily imported 

and exported. See NEW PROVISIONS GUIDING INTERNATIONAL PURCHASING. 

 

Thirteen years on, the stock market still warrants attention by the government. A new 

decree outlines administrative violations arising from activities related to the stock market 

including fraud and stock manipulation. See ADMINISTRATIVE OFFENCES IN THE 

SECURITIES SECTOR. 

 

A new law adds texture to the Law on Value-Added Tax. It offers more guidance on the 

VAT rates and specifies rates to be paid for housing as well as adding certain items to the 

list of items exempt from VAT. See NEW SUPPLEMENTATION OF LAW ON VALUE 

ADDED TAX. 

 

Finally, we go back to the beginning and examine some of the benefits of the joint venture 

over 100% foreign ownership in making foreign direct investment decisions in Vietnam. 

See THREE WAYS TO FDI.│ 

 

 

In connection with the Law on Advertising, the Government promulgated two decrees (1) 

Decree No. 181/2013/ND-CP, dated 14 November 2013, guiding the implementation of a 

number of articles of the Law on Advertising (“Decree 181”), and (2) Decree No. 

158/2013/ND-CP, dated 12 November 2013, on sanctions of administrative violations in 

the domain of culture, sports, tourism and advertising (“Decree 158”). 

According to Decree 181, letters of confirmation on advertising contents are required for 

advertising special goods and services, including drugs, cosmetics, foods and food 

additives, domestic and medical chemicals, pesticides and antiseptic, medical equipments, 

milk products and dietary products for small children, medical examination and treatment 

services, plant protection medicine or plant protection drug materials, useful organisms for 

plant protection, fertilizers, biological preparations serving farming, animal feed and 

biological preparations serving breeding. The competent authorities responsible for 

granting letters of confirmation comprise the Ministry of Health, the Ministry of Industry and 

Trade, and the Ministry of Agriculture and Rural Development, subject to their specialized 

management competence. Under Decree 158, acts of advertising of special goods or 

services without a letter of confirmation on advertising contents shall be subject to 

administrative sanction of from VND5 million to VND10 million. In addition to monetary 

fines, the advertisement in violation shall be removed. 

Regarding advertising on websites of foreign entities, Decree 158 provides that 

Vietnamese enterprises advertising on a website of a foreign advertising service provider 

that provides cross-border advertising services must use an advertising service provider 

legally licensed in Vietnam, and the foreign advertising service provider must notify the 

Ministry of Culture, Sports and Tourism (“MOCST”) of its agent in Vietnam 15 days prior to 
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the commencement of running the advertisement.  

The cross-border agent must be responsible for the advertising product of the cross-border 

advertising. It must also submit regular 6-month reports as well as extraordinary reports as 

requested to the local Department of Culture, Sports and Tourism (DOCST”). Failing to 

notify the MOCST of the information about an advertising agent in Vietnam may subject the 

cross-border service provide to a fine of from VND2 million to VND5 million. The same 

level of fine will be imposed for failing to submit regulated reports to the local DOCST. 

From 1 January 2014, Decree 181 shall supersede Decree No. 24/2003/ND-CP, dated 13 

March 2003, and Decree 158 shall replace a series of Decrees, including Decree No. 

75/2010/ND-CP, dated 12 July 2010 on administrative sanctions in cultural activities.│ 

 

 

 

 

 

 

The Government enacted Decree No. 187/2013/ND-CP, dated 20 November 2011, on the 

activities of international purchase and sale of goods, agencies for purchase or sale, 

processing and transit of goods involving foreign parties (“Decree 187”). Decree 187 enters 

effect from 20 February 2014 and repeals Decree No. 12/2006/ND-CP, dated 23 January 

2006 (“Decree 12”). Decree 187 is expected to address some of the problems and 

inadequacies in the import and export sector that have arisen in recent years.  

 

Import and export of goods 

 

Decree 187 provides new management rules on prohibited goods for import and export. 

The relevant authorities for importing restricted goods have been expanded from Prime 

Minister to Ministries and Ministerial-level bodies. Specifically, they may give permission to 

import such goods for scientific research and humanitarian aid provided that such goods 

do not cause environmental pollution, epidemic spread, harm human health, traffic safety, 

security, national defense, social order and adversely affect ethics, habits and customs of 

Vietnam. 

Import and export goods subject to plant, animal and aquatic quarantine must be 

quarantined prior to customs clearance. Other exported and imported goods subject to the 

assurance of foodstuff safety, quality and technical regulations and medical quarantine are 

required to comply with the specialized laws on quality of products and goods, standards 

and technical regulations, foodstuff safety, prevention and control of infectious diseases 

and relevant documents. List of such kinds of exported and imported goods shall be 

announced by the competent Ministry and Ministerial-level body. 

Decree 187 also opens a channel to the import of used machinery, equipment, 

technological chains. The import of such goods must abide by regulations issued by the 

Ministry of Science and Technology. 

Temporary import for re-export, temporary export for re-import 

The Ministry of Industry and Trade (MOIT) shall provide specific business conditions 

required for the temporary import and re-export of the following goods: 
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 Goods on the list of goods prohibited, suspended from export, import, and goods 

imported or exported under licenses (As also stipulated in Decree 187, the temporary 

import for re-export, and temporary export for re-import of these goods shall be 

required to have a permission from the MOIT); 

 Goods which easily spread pathogens or cause environmental pollution;  

 Goods subject to the special consumption tax according to the list announced by the 

Ministry of Industry and Trade. 

Goods which are temporarily imported into Vietnam for re-export shall only be permitted to 

be circulated in Vietnam for 60 days, instead of 120 days as in Decree 12.  

Other types of temporary import for re-export include (i) equipment, machinery, processing 

facilities, models and samples not on the lists of prohibited goods, goods for which import 

and export have been suspended if such goods need to be imported pursuant to a contract 

of lease signed between a Vietnamese company and a foreign company in order to 

manufacture, process, or implement investment projects; or (ii) goods previously exported 

by Vietnamese companies that are reprocessed and given a warranty by foreign business 

entity’s request.  

Temporary export for re-import of the used consumption goods, components and 

accessories which are on the list of goods prohibited or suspended from import may be 

allowed, provided that such goods are temporarily exported for repair, warranty and the 

duration of warranty under contracts of import is still valid.│ 

 

 

 

 

Since the Law on securities in 2006 was promulgated, three iterations of the decree on 

sanctions for administrative violations in this domain have been approved. (1) Decree No. 

36/2007/ND-CP – (“Decree 36”), Decree No. 85/2010/ND-CP repealing Decree 

36/2007/ND-CP- (“Decree 85”) and now Decree No. 108/2013/ND-CP replacing Decree 

85/2010/ND-CP – (“Decree 108”). Decree 108, promulgated on 23 September 2013, 

addresses the increasingly complicated domain and enforcement issues of the Law on 

sanction for administrative violations 2012.  

 

Decree 108 empowers the head of a specialized inspection team of the State Securities 

Commission to issue fines, no longer just the Chief Inspector of the State Securities 

Commission. Each authority may impose pecuniary fines of up to VND100 million (appr. 

USD4,800) to organizational violators and VND50 million (appr. USD2,400) to individual 

violators. Furthermore, the Chairman of the State Securities Commission may impose fines 

of up to VND2 billion (appr. USD96,000) to organizations and a half of that VND1 billion 

(appr. USD48,000) to individual, he also may impose fines up to 5% of the total illegally 

raised amount and 5 times of the total illegal earnings from violations. 

Maximum pecuniary fine are determined depending on illegally raised amounts accrued 

from the following violations: (i) making or certifying dossiers for registration of public 

offering of securities containing forgeries subject to up to 5% of the total illegally raised 

amount;  (2) conducting a public offering of securities without a certificate of public offering 
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of securities; and (3) illegally organizing the securities trading market subject to up to 5 

times of the total illegally earned amounts.  

Additional penalties are enumerated as follows:  

i)  Forced public bids according to the registered plan; 

ii)  Forced further dealing of remaining securities or close-ended fund 

certificates after public bids; 

iii)  Forced removal of direct voting rights or through authorized 

representative over shares originated from the violating acts; 

iv)  Forced securities assignment to decrease holding percentage in 

accordance with the regulations; 

v)  Forced approval by the Shareholders' Meeting on changes in purposes, 

plans to use capitals raised from offering of securities; 

vi)  Forced depository, separate management of property, capital, securities; 

vii)  Forced explanation, providing information, data relating to auditing 

activities. 

Decree 108 also supplements new regulations on violating acts. Organizing and 

conducting a public offering of securities but failing to register under regulations or failing to 

obtain approval in writing by the State Securities Commission, or withdrawing a public 

offering of securities failing to be earlier approved by this organization shall be imposed 

between VND200 million to VND300 million. Manipulation of a public offering accrues a 

fine between VND300 million and VND400 million. Security agents assisting with a 

securities company public offering and who fails to complete its obligations may be fined 

between VND100 million and VND150 million.   

 

Any violation in organizing and conducting individual stock offerings in Vietnam of a public 

company, or any offence over regulations on individual bond offerings in Vietnam shall be 

fined between VND50 million and VND120 million.  

 

Moreover, violations over regulations on issuing bonds in the foreign market, oversea stock 

offering and new stock issuance as a base for oversea stock depository certificate offering 

shall be imposed between VND80 million to VND400 million.  

 

Decree 108 also supplements new regulations on public company management of which 

violation may be imposed between VND30 million to VND100 million, on large-sized public 

company audits, listing organization, public stock offering, stock company, stock 

investment company, funds and fund management companies subject to between VND5 

million and VND100 million. 

 

Decree 108 takes effect from 15 November 2013.│ 
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On 19 June 2013 the National Assembly of Vietnam promulgated Law No. 31/2013/QH13 

(“Law 31”) which supplements and amends a number of articles of the  

Law on Value Added Tax No. 13/2008/QH12.  

 

Related to the non- taxable objects of Value Added Tax (“VAT”) 

 

New non-taxable objects are added under Law 31, including: health insurance and other 

insurance services in accordance with the Law on Insurance Business; Selling collateral for 

loans taken by organizations of which 100% of charter capital is possessed by the State, 

which are established by the Government to settle bad debts of Vietnamese credit 

institutions; parts which cannot be manufactured in Vietnam and need to be imported for 

direct use in scientific research and technology development. 

   

Beside the above supplementation, Law 31 also makes “public services on sanitation and 

water drainage in streets and residential areas; maintenance of zoos, flower gardens, 

parks, street greeneries and public lighting; funeral services” taxable objects with a rate of 

10%. 

 

Related to VAT price  

Law 31 supplements provisions on the taxable price of goods subject to environmental 

protection tax and deleted the entire provision of “In case of hiring foreign machinery, 

equipment or means of transport which cannot be manufactured at home for sublease, the 

taxable price excludes the rent payable to the foreign party”. 

Related to VAT rate 

 

Law 31 also supplements the principles on the definition of exported goods and services 

subject to a VAT rate of 0%. Accordingly, such goods and services are consumed outside 

Vietnam, in non-tariff zones or provided for foreigners according to the Government’s 

regulations. 

 

As prescribed in this Law, the VAT rate of 5% is applied to the sale, lease, and hire 

purchase of social housing according to the Law on Housing”.  

 

Simultaneously, the VAT rate of 5% shall be applied to the sale, lease, and hire purchase 

of commercial housing, which is finished apartments with covering floor area less than 70 

m2 and sold at the price below VND15 million /m2 from 01 July 2013 until the end of 30 

June 2014. 

Related to method of VAT calculation  

Enterprises with an annual turnover of at least one billion VND are to apply the VAT 

deduction method and enterprises having annual turnover under VND1 billion may apply 

the direct calculation method on VAT in common or voluntarily register to use the VAT 

deduction method in accordance with relevant regulations of the Vietnamese Government. 

Law 31 also amends provisions related to cases of VAT refund, deduction of input VAT 
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and some terms in Law on Value Added Tax. 

Law 31 takes effect as of 1 January 2014, and separately, the VAT rate applicable to the 

aforesaid social houses took effect from 01 July 2013.│ 

 
 

 

There are three ways in which a foreign investor can start business in Vietnam. The 

Business Cooperation Contract (BCC), the Joint Venture, or the 100% foreign owned entity 

(or as they say in China, the Wholly Foreign Owned Entity or WFOE—a designation I'll use 

because it's more convenient than trying to abbreviate 100% foreign owned entity).  

The first, the BCC, is a situation in which the foreign investor finds a partner inside 

Vietnam. They enter into an agreement to do business together without actually creating a 

new entity. This is little more than a purchase/sale agreement and since the WTO 

commitments have largely already come into effect, there is little—aside from maybe 

franchising—that would make using a BCC the preferred method of doing business. 

The second, the joint venture, is exactly as it sounds. It is a company that is incorporated 

in Vietnam with both Vietnamese and foreign elements. Depending on the sector that a 

given joint venture pursues, there may be onerous partnership limitations, e.g., maximum 

ownership allowances for the foreign investor. There are also problems when converting a 

fully owned Vietnamese company into a joint venture...the percentage of ownership that 

triggers certain reporting requirements is ill-defined and may be triggered by less than 1% 

of foreign ownership. (More discussion to follow.) 

The third, the WFOE (and I know Vietnamese lawyers hate using this abbreviation) is a 

wholly foreign owned entity. An enterprise that is—as its name implies—completely owned 

by the foreign investor and that does not involve any Vietnamese investor. 

The question then becomes, which one is better? 

The answer to that question lies largely in the commitments that Vietnam made to the 

WTO in the accession process. In those commitments Vietnam made a large list of 

industry specific restrictions as far as foreign investment and ownership percentages. A 

WFOE is not permitted if foreign investment in the specific business sector is limited by 

WTO commitments. 

While treaties are enforced at the same level as laws, many sectors have still issued 

specific instructions that sometimes contradict, sometimes limit, and other times (though 

rarely) expand on the WTO commitments. In such cases it is important to understand what 

the sectoral legislation demands before committing to a joint venture or WFOE. What you 

may have thought could be a WFOE may, in fact, only be allowed as a joint venture. 

Usually the approving agency is only aware of the sectoral legislation and not the WTO 

commitments. Sometimes it is possible to educate them, but often times they remain stuck 

on the paper they got from their bosses. It's a problem with legislation making and it strikes 

all over the region—currently in development. 

This all means that you may be required to form a joint venture with a local party and you 

may have to give the local party a majority share of the company. 
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If, however, you are not investing in a sector that requires Vietnamese nationals to hold  

a certain percentage of the company...if you could form your own WFOE for instance there 

remain certain considerations.  

First, if you do get into trouble with the government, or with local administrations, or with a 

ministry, you have a local face you can hold up and who can stand up and take the hit. 

While this might not be the most important thing, it is a buffer. Throughout the region courts 

tend to favor their own. Lao courts will usually rule for the Lao litigant. Cambodian courts 

the same. Vietnam is no different. If you do have to go to court it's much better to have a 

local shareholder who can stand as a litigant and who can act before the officials instead of 

there being some foreigner who's trying to beat up on some poor local government 

department. 

Second, and this goes along with the first point, the local partner can bring influence. I 

remember this question came up in connection with business in Cambodia, a foreign 

investor was interested in starting a high-end jewelry store in Phnom Penh. He wanted to 

know whether it would be better to have a local on board to help smooth things out with the 

locals. I told him that friends are always helpful, but they are not something you can rely 

on. It's the same point I've made before and I'll make it again. Enter into partnerships with 

locals at your own risk. While relationships are important, and a long and lasting 

relationship will more likely insulate you against some of the dangers of a joint venture, 

they also have a place in supporting your presence and in keeping in good stead with the 

authorities.  

Finally, a local partner can keep you up to date on opportunities. I have found this in Laos 

more than anywhere else—mainly because I'm working for a WFOE—but we miss 

opportunities for good press coverage and public relations because we don't know about 

them before they happen. Whether there's a conference or a meeting or an event, without 

having someone clued in to the language and the culture and who understands what's 

important to her fellow countrymen, then you're running a risk of irrelevancy and wasted 

effort.  
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“New Decree On Advertising” 
By Nguyen Thi Hong Anh, Partner  
 
“New Provisions Guiding International Purchasing” 
By Nguyen Ngoc Oanh, Legal Assistant  
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By Nguyen Hai Yen, Associate 
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By Le Thi Hong Tham, Legal Assistant  
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By Steven Jacob, Editor  
 

 

 

Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customized legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 
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For further information or assistance, please contact us: 
 
Ho Chi Minh City Head Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  

© 2013 Indochine Counsel. All Rights Reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


