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This month saw a handful of new regulations that affect business in Vietnam. We’ve 
briefed them and outlined the most important changes from each new law. They cover 
everything from new corporate income tax rules to requirements for boards of public 
companies to deposit insurance.  
 
We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 
month. We look forward to working with you. 
 
Sincerely, 
 
Dang The Duc  
Managing Partner 
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The Ministry of Finance has issued a new circular on corporate income tax. The new 
circular fills in gaps in the accounting regime and expands the definitions of taxable income 
while also providing clarification on deductions and on carryover into subsequent fiscal 
years. SEE CHANGES IN CORPORATE INCOME TAX. 
 
A new law replaces the ordinance on handling administrative violations. The law provides 
for allowable penalties and doles out punishments much more harshly on violating 
organizations than individuals. SEE FIRST LAW ON HANDLING ADMINISTRATIVE 
VIOLATIONS. 
 
The Ministry of Finance is continuing its efforts to improve corporate governance of listed 
companies. In a new circular the MOF sets out guidelines for corporate boards. 
Specifically, the circular sets out requirements for independent directors and reporting 
responsibilities for interested transactions. SEE NEW RULES FOR BOARD MEMBERS 
OF PUBLIC COMPANIES. 
 
The State Bank of Vietnam has set a new requirement for almost all banks to provide 
deposit insurance for individual depositors. The new law outlines what banks are required 
to obtain insurance and how the insurance will act for both the banks and individual 
depositors. SEE DEPOSIT INSURANCE. 
 
Finally, we take a surprisingly rosy view of Vietnam’s Rule of Law as measured by two 
separate international indices. It turns out that Vietnam is one of the more stable countries 
in the region when it comes to Rule of Law issues. SEE RULE OF LAW: OVERCAST 
WITH A CHANCE OF SUN.  
 

 

 
On 27 July 2012 the Ministry of Finance (“MOF”) issued Circular No. 123/2012/TT-BTC 
(“Circular 123”) providing detailed guidance on the implementation of (i) several articles of 
the Law on Corporate Income Tax No. 14/2008/QH12 (“CIT Law”) and (ii) Decree No. 
122/2011/ND-CP dated 27 December 2011. 
 
Circular 123 came into effect on 10 September 2012 and repealed Circular No. 
130/2008/TT-BTC dated 26 December 2008, Circular No. 177/2009/TT-BTC dated 10 
September 2009, Circular No. 40/2010/TT-BTC dated 23 March 2010, and Circular No. 
18/2011/TT-BTC dated 10 February 2011 (the “Old Regulations”).  
 
In general Circular 123 offers clarity and detailed guidance on corporate income tax (“CIT”). 
Circular 123 accomplishes this by creating more favorable conditions for enterprises and by 
defining new taxing issues. The most outstanding issues addressed by Circular 123 are (i) 
taxable income and its accounting, (ii) the conversion of the taxing term, (iii) loss 
accounting and loss carryover, (iv) tax rates and (v) tax incentives.  
 
Taxable income  
 
Circular 123 provides that:  
 
 Income earned from (i) real estate transfers, including the transfer of the project and 

the implementation rights of the project; and (ii) the transfer of the rights of exploration, 
exploitation and the processing of minerals must be separately accounted and are not 
subject to tax incentives; 

 When taxable income for the lease of assets where the lessee prepays for a long term 
period arise, the enterprises can select the method of accounting taxable income, i.e.: 
(i) accounting of the yearly leasing fee, or (ii) accounting of the total leasing fees in one 
year;  

 Taxable income gained from golfing business includes the sale of membership cards, 
golfing tickets and other fees; 

 The difference of revaluation of assets, except for the value of land use rights, is 
taxable income for CIT purposes and accounted in a single installment within the 
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taxing period; and 
 Income from revaluation of land use rights value for capital contribution is taxable 

income, with different implications for (i) housing-for-sale projects and (ii) business 
operation projects. 

 
Deductible expenses 
 
Circular 123 clarifies what can be counted as a deductible expense as follows: 
 
 The values/costs of goods damaged or worn-out due to natural causes or expiration 

are deductible, provided the procedural documents are properly in place; 
 The depreciation expenses of fixed assets used for employee welfare, including 

vehicles, interior furniture attached to construction fixtures, such as canteen, mid-shift 
rest house or the like;  

 Expenses for the purchase of life insurance, and several other expenses for 
employees benefits; 

 Commissions paid to multi-leveled sales agents are fully accounted, with no limitation 
as compared to the Old Regulations (i.e.10% out of total business expenses); 

 Other expenses for social purposes, such as corporate social responsibilities, are fully 
accounted. 

 
Circular 123 also details non-deductible expenses, such as (i) severance allowance (except 
when the enterprise is not obliged to engage in compulsory unemployment insurance); (ii) 
input expenses that exceed normal levels that are not timely and properly reported to the 
tax authority, (iii) expenses relating to high-level management and (iv) prepaid accounting 
expenses that are not actually paid in the tax term. 
 
CIT exempted income  
 
Circular 123 provides new exemptions for income (i) from the transfer of Certificates of 
Emission Reduction and (ii) share premiums on the issuance of shares. 
 
CIT incentives 
 
Circular 123 amends the cases in which an enterprise is not entitled to tax incentives, 
mainly: (i) income gained from business activities that fall under the scope of the Tax on 
Special Consumption and (ii) the expansion of existing registered projects. 
 
Conversion of the tax term 
 
Under Circular 123, if an enterprise is within the tax incentive period, but wishes to change 
the tax term from the calendar year to the fiscal year, or vice versa, it can select to either (i) 
continue to enjoy tax incentives for that portion of the year falling between the beginning of 
the calendar year and the end of the fiscal year (the tax term must not exceed 12 months) 
or (ii) pay the standard tax rate for that year and defer the incentives to the next year. 
 
Loss Carryover 
 
Circular 123 brings into focus the carryover of losses of a given tax year into the 
subsequent year, not to exceed 5 years. It also regulates how to balance the accounting of 
losses among the enterprises’ taxable incomes.  
 
CIT rates 
 
Circular 123 supplements the new implications on the fixed tax rates, applied throughout 
business operation terms, for (i) incomes gained from publishing business, i.e. 10%, (ii) 
enterprises operating in macro-finance business, i.e. 20%.  
 
It also supplements the regulation on the tax rates applied for precious natural resource 
exploration and exploitation activities (except oil and gas), with given rates of 40% or 50%. 
For property transfer activities, Circular 123 sets the new tax rate of 1%, in temporary tax 
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declaration and payment (as compared to 2% of the Old Regulations), in case the 
enterprise receives the payment of clients but has not yet defined the costs on revenues.│ 
 
 
The Ordinance on Handling Administrative Violations was issued in 1995 (the “Ordinance”) 
and although it has been amended or supplemented three times, in 2002, 2007 and 2008, 
the Ordinance has still not caught up to the development of Vietnam’s economy and 
society. The limitations and insufficiency of the Ordinance is one of the causes of 
ineffective state administration. To overcome such shortfalls, on 20 June 2012 the National 
Assembly officially passed the Law on Handling Administrative Violations (the “Law”) to 
replace the Ordinance.  
 
Subjects of sanctions are domestic individuals and organizations committing administrative 
violations. Administrative remedies are not imposed on foreigners. 
 
The main forms of penalties comprise (i) warning, (ii) pecuniary fine, (iii) revocation of the 
right to use permits, practice certificates or licenses of operation, (iv) confiscation of 
material evidence or means used for committing a violation, and (v) expulsion.  
 
For each violation, the violator may be subject to one or more penalties. Specific provisions 
on sanctioning violations of minors are set out in Chapter II of the Law. Forms of penalties 
applied to minors committing violations comprise warnings, pecuniary fines, and 
confiscation of material evidence or means used for committing the violation, among 
others. Some measures for replacing administrative sanctions for minors are provided 
including admonition and monitoring by families. 
 
Regarding pecuniary fines, the guidelines for pecuniary fines as provided for in the Law is 
higher than ones provided for in the Ordinance. The level of fine imposed on an 
organization is two times higher than that imposed on an individual. In particular, according 
to Article 23.1 of the Law, the fines for individuals committing administrative violations are 
between VND50 thousand and VND1 billion, while the same violation committed by an 
organization will be sanctioned between VND100 thousand and VND2 billion.  
 
Article 23 of the Law provides for a special regime for sanctioning of administrative 
violations, applying to urban areas directly under the central authority. For an administrative 
violation occurring in such an area in respect of the domains of traffic, environmental 
protection, social order, security and safety the fine may be at a higher level, but cannot 
exceed two times the common fine level for the same violation. 
 
Pursuant to Article 61 of the Law, in respect of certain administrative sanctions, violators 
have the rights to explain directly or in writing with the authority dealing with the violation. 
This is in order to ensure objectivity and democracy and to allow the authority to mitigate 
sanctions if so warranted.  
 
If the payment of a fine is not made within the prescribed time, further payment of 0.05% of 
the outstanding amount per day will be applied.  
 
The Law takes effect from 01 July 2013.│ 
 

 
In order to provide comprehensive regulations applicable to members of the board of 
management (“board members”) of public companies, on 26 July 2012 the Ministry of 
Finance (“MOF”) promulgated Circular 121/2012/TT-BTC providing regulations on 
corporate governance applicable to public companies (“Circular 121”). Circular 121 
provides clearer regulations with respect to board members of public companies. 
 
Under Circular 121, at least one-third of the board members of the board of management of 
a public company must be independent and non-executive members. In addition, board  
members of large-scale public companies and listed companies cannot serve on the boards 
of management of more than five other joint stock companies, excluding companies in the 
same group. 
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A non-executive board member is a person who is not concurrently the director/ 
general director, a deputy director/ deputy general director, chief accountant or any other 
manager appointed by the board of management.  
 
A person who is an independent board member of a public company must: 
 
(i) be a non-executive board member and not be a related person of the director/ general 

director, deputy director/ general director, chief accountant or any other manager 
appointed by the board of management of the public company;  

 
(ii) not be a member of the board of management, the director/ general director, deputy 

director/ deputy general director of any subsidiary company, associated company, or a 
company controlled by the company on which board the member sits;  

 
(iii) not be a major shareholder (i.e. owning directly or indirectly 5% or more of the voting 

shares), the representative of a major shareholder, or related to a major shareholder 
of the company;  

 
(iv) not work for an organization providing legal consulting or audit services to the 

company within the previous two years; and  
 
(v) not be a partner of the company, or a related person of a partner of the company, of 

whom the value of the relevant transaction with the company accounts for at least 
30% of the total revenue of the company, or the total value of goods and services 
purchased by the company, within the previous two years. 

 
Board members of public companies are also required to disclose benefits and 
related party transactions to the company and to the public. A board member is 
required to report to the company and publicly disclose information regarding: 
 
(i) transactions between the company and companies in which a related person of 

such board member is a member of the board of management, director/ general 
director or major shareholder; 

 
(ii) transactions between the company and companies in which such board 

member is a founding member or has been a member of the board of 
management or director/ general director in the last three years; and 

 
(iii) transactions which can bring benefit to such board member. 
 
Circular 121 takes effect from 17 September 2012, and repeals Decision 12/2007/QD-BTC 
dated 13 March 2007 of the MOF on corporate governance and Decision 15/2007/QD-BTC 
dated 19 March 2007 of the MOF issuing a standard charter applicable to companies listed 
on the Stock Exchanges or Securities Trading Centre.│ 
 
 
For the purpose of protecting legal rights and relevant benefits of depositors, and 
supporting the stable operation and development of credit institutions, the Law on Deposit 
Insurance No. 06/2012/QH13 was approved by the National Assembly on 18 June 2012 
(the “Law”). 
 
Under the Law, all credit institutions and branches of foreign banks in Vietnam, except 
social policy banks, (collectively called “Deposit Insurance Participating Organizations” 
or “DIPO”) receiving deposits of individuals must participate in deposit insurance and pay 
fees under the framework offered by the State Bank of Vietnam. If a credit institution or a 
branch violates the deadline to pay deposit insurance fees, it will be fined for each day 
payment remains outstanding equal to 0.05% amount of the outstanding fees. 
 
Deposit insurance is a mandatory provision and applicable only for individual deposits in 
Vietnamese dong (not foreign currencies or gem stones). The requirement does not apply 
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for organizations and individuals who are involved with the management or ownership of 
the credit institution itself.  
 
The Law also provides detailed provisions on investment activities of DIPOs. DIPOs are 
only allowed to use temporarily idle funds for purchasing government bonds, credit bank 
bonds and depositing in the State Bank of Vietnam. At least 15 days before commencing 
operations, a DIPO must submit to the organization authorized to issue deposit insurance 
an application for certificates of proof of insurance. Once the certificates are obtained, the 
credit institution may publicize the fact of deposit insurance.  
 
The Law also specifies all relevant mandatory rights and obligations corresponding to 
depositors and DIPOs. 
 
The Law takes effect from 01 January 2013.│ 

 

 
One of the major issues for investors in the developing world is the question of the rule of 
law. Does a country abide by the laws which it has legislated? Is there any certainty in the 
court system? Can I look at the legal codes and have a good idea of how a given situation 
will be decided? Can I drive down the street without having a cop pull me over and expect 
a bribe? These questions are important for investors, and the right answers will encourage 
investment in spades.  
 
Having worked in three developing countries — Vietnam, Cambodia, and Laos — it is an 
issue that I’ve seen arise in each one. Without referring to any official reports or studies, I 
can say that the rule of law is lacking in all three countries. Each one has problems with 
corruption. Each one has problems with adherence to the written laws. Each one has 
problems with the judiciary. Yet these problems do not face each nation equally.  
 
The World Justice Project issues an annual index report about the rule of law in 66 
countries worldwide. The World Justice Project defines the rule of law as 
 
[A] rules-based system in which the following four universal principles are upheld: 
 
 The government and its officials are accountable under law. 
 The laws are clear, publicized, stable, and fair, and protect fundamental 

rights, including the security of persons and property. 
 The process by which the laws are enacted, administered, and enforced is 

accessible, fair, and efficient. 
 Access to justice is provided by competent, independent, and ethical 

adjudicators, attorneys or representatives, and judicial officers who are of 
sufficient number, have adequate resources, and reflect the makeup of the 
communities they serve. 

 
Using this definition, the World Justice Project then delineates eight succinct 
categories by which they rank the 66 countries. The eight categories include: 
 
1. Limited government powers; 
2. Absence of corruption; 
3. Order and security; 
4. Fundamental rights; 
5. Open government; 
6. Effective regulatory enforcement; 
7. Access to civil justice; and  
8. Effective criminal justice. 

 
 
 
The World Justice Project ranks subject countries in each category. Applying 
these categories to the 66 countries surveyed, the 2011 Rule of Law Index ranked 
Vietnam at approximately 38. That puts Vietnam in the middle third of countries 
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and in the top half of countries categorized as lower middle income. This is an 
important ranking and puts Vietnam in a positive position. While not perfect, it is 
still performing at an admirable level given its historical and economic 
background. In comparison, Cambodia ranked in the low sixties, nearly last of all 
the countries surveyed. Laos was not included in the index. 
 
Another source of information regarding the rule of law is the World Bank 
Worldwide Governance Indicators. This survey looks at several governance 
factors in 203 countries. While it doesn’t focus entirely on the rule of law, one of 
the indicators it distinguishes is the rule of law. In the most recent survey, Vietnam 
was given a rule of law ranking in the 38.9 percentile of all countries surveyed.  
 
The Worldwide Governance Indicators have been tabulated for over a decade and 
using that data one can look at the progress a country has or hasn’t made in any 
given area. In the rule of law, Vietnam has remained fairly stable overall, not 
making much progress but not regressing either. It would seem, then, that 
Vietnam is fairly stable at the bottom of the middle of the pack. Not in the lower 
third, but not in the top fifty.  
 
This statistical data can be correlated with real life anecdotes. The first time I went 
to Vietnam in 2003, I was walking through immigration and watched the woman in 
front of me slip the officer a twenty dollar bill. When I returned in 2006 the 
immigration office corps was heavily scrutinized and unable to take bribes 
anymore. Another instance of corruption came up in talking with a potential client 
about opening a school. He admitted that he knew how much was expected and 
was willing to pay it. The fact that a bribe was considered a part of the application 
procedure did not speak well of Vietnam’s rule of law, but in several years of 
working in the country, it was one of the few times when the issue did come up. 
 
While bribes and corruption may be commonplace, Vietnam has made 
extraordinary steps forward in policing these crimes and in cleaning up corrupt 
officials. In addition to anti-corruption laws, Vietnam has done away with over two 
hundred ”unnecessary” permits and licenses. This streamlining of the 
administrative requirements means there are fewer opportunities for government 
officials to demand bribes. It is just one example of how serious Vietnam’s 
government is about cracking down on corruption. 
 
So in the balance, Vietnam is far from perfect, but in comparison to surrounding 
countries it is a bright spot on the map. The lesson, then, for the investor looking 
to invest in Vietnam is to come with eyes open. Be aware that corruption still 
exists and that the rule of law is not entirely cemented in society. You may be 
faced with a corrupt judge, and government officials may not apply the laws 
correctly. You may be stopped by the police and you may be expected to pay 
them off. But for all these risks, Vietnam is relatively stable, and from the past 
decade it looks like it’s going to stay the same moving forward. │ 
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Editor: 
 
Steven Jacob | Editor 
 
Contributors in this month’s issue: 
 
“Corporate Income Tax” 
By Ta Quang Hai, Associate & Tran Quang, Junior Associate 
 
“Handling Of Administrative Violations” 
By Nguyen Thi Hong Anh, Partner & Nguyen Thi Xuyen, Associate 
 
“Board Of Management Of Public Companies” 
By Vo Huu Tu, Legal Assistant 
 
“Deposit Insurance” 
By Le Thi Hong Tham, Legal Assistant 
 
“Overcast With A Chance Of Sun” 
By Steven Jacob, Editor 
 
 

 
 

 

Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi.  
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customised legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 
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For further information or assistance, please contact us: 
 
Ho Chi Minh City Head Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com 
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
 
www.indochinecounsel.com  

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  

© 2007 Indochine Counsel. All Rights Reserved. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


