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Dear Reader, 
 

This month saw a handful of new regulations that affect business in Vietnam. We’ve 

briefed them and outlined the most important changes from each new law. They cover 

everything from rules for protection of plant varietals  to depreciation of fixed assets 

clarified.  

We hope you find this month’s Client Alert helpful and wish you prosperity in the coming 

month. We look forward to working with you. 

Sincerely, 
 
Dang The Duc  
Managing Partner  
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Executive 
Summary 

 
 

 

A new circular offers a bit more insight into the treatment of intellectual property rights in 
plant varietals. The circular covers the requirements for registration and gives guidance for 
testing plant varietals to ensure compliance. SEE PROTECTION OF PLANT VARIETALS. 

Airlines are big business. And Vietnam has a lot of opportunity to offer folks who are willing 
to lay down the capital to invest in them. A new decree outlines exactly who can invest in 
air transportation services, sets limits for foreign investment in both international and 
domestic carriers, and sets out requirements for management and executive staff. SEE 
FOREIGN INVESTMENT AND AIR TRANSPORTATION. 

Another circular that takes effect in June offers insight into the specific field of goods 
trading by foreign owned companies. The circular sets out import and export rights and 
exactly how the foreign owned companies can be involved with goods distribution within 
the country. SEE GOODS TRADING BY FOREIGN OWNED COMPANIES. 
 
And then to taxes. This month we’ve seen considerable clarification on the classification 
and depreciation of fixed assets of a company. The circular lists criteria for defining fixed 
assets both tangible and intangible and exactly how to calculate depreciation. SEE 
DEPRECIATION OF FIXED ASSETS CLARIFIED. 
 
Finally, our intrepid editor discusses the very real challenge to investors of limited or poor 

infrastructure in light of the recent blackout that struck a third of Vietnam. SEE 

INFRASTRUCTURE WHAT?.│ 

 

 

 

Briefs 

Protection Of 
Plant Varietals 

 

On 28 February 2013 the Ministry of Agriculture and Rural Development issued Circular 
No. 16/2013/TT-BNNPTNT ("Circular 16") guiding the protection of rights in plant varietals 
clarifying Law of Intellectual Property No. 50/2005/QH11 as amended and supplemented 
by Law No. 36/2009/QH12 (“IP Law”).  
 
According to the IP Law, in order for the rights to a plant varietal to be protected, such plant 
varietal must fall within the list of protectable species issued by the Ministry of Agriculture 
and Rural Development. In addition, it must have novelty, distinctiveness, uniformity, 
stability, and a proper denomination. A plant species that is the same as a plant varietal 
which is the subject of a protection application is deemed unprotectable if it: 
 
(a) is a plant varietal of which the propagating material or harvested material has 

been widely used in the Vietnam market or in any other country at the time of 
filing; 

(b) is a plant varietal which has been protected or recognized for pilot production, 
officially recognized, or its name has been presented in the list of plant varietals of 
which the production and trade are permitted in Vietnam or any other country; or 

(c) is a plant varietal covered in an application for registration of a new plant varietal, 
an application for testing registration of a new plant varietal, or an application for 
recognition of a new plant varietal in Vietnam or in any other country, if this 
application is not refused. 

 
A plant variety shall be deemed to no longer have novelty, and therefore not comply with 
the conditions for protection, after 12 months from the date it is presented in the list of 
varietals permitted to be produced and traded in Vietnam. 
 
Article 5 of Circular 16 provides that the time limit for the submission of third party 
opposition to an application runs from the publication of the respective application to the 
signing date of the granting decision.  
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The result of testing for distinctness, uniformity and stability ("DUS") is a mandatory 
document that must be submitted for registration of a new plant varietal. DUS testing may 
be conducted by the applicant for their own plant varietal. In such a case, the application 
dossier requires: 
 
(a) a declaration of detailed conditions for self-DUS testing in accordance with the 

prescribed form and suitable for the plant varietal in question, and  
(b) a testing plan in accordance with the prescribed form.  
 
The applicant is permitted to conduct the DUS testing only after receiving the relevant 
approval from the DCP, and the Department of Crop Production will carry out the check on 
the spot after receiving the results of the DUS testing from the applicant. An alternative 
form of DUS testing will be required it the results of the self-test shows that there have 
been serious mistakes during the DUS testing that cause impacts on the DUS testing 
results. 
 
Circular 16 takes effect from 13 April 2013.│ 

 

 

 

Foreign 
Investment And 
Air 
Transportation 

 

 

 

On 8 April 2013 the Government promulgated Decree No. 30/2013/NĐ-CP ("Decree 30") 
regulating air transportation business and general aviation activities. Decree 30 supersedes 
Decree No. 76/2007/ND-CP ("Decree 76") governing the same subject matter. 

Followings are major regulations under Decree 30. 

Regarding the minimum legal capital 

According to Decree 30, the minimum legal capital required for establishment of an airline 
and maintenance of an air transportation business is set higher than Decree 76. The table 
below sets out the minimum legal capital required for an airline engaged in international air 
transportation ("IAT") or domestic air transportation ("DAT"): 
 

No. of aircraft For airline engaged in IAT 

(VND billion) 

For airline only engaged in DAT 

(VND billion) 

Decree 30 Decree 76 Decree 30 Decree 76 

Up to 10 700 500 300 200 

From 11 to 30 1,000 800 600 400 

More than 30 1,300 1,000 700 500 

 

Decree 30 also states that VND100 billion is the minimum capital required for 
establishment of an airline engaged in general aviation for commercial purpose. Decree 76 
set this amount at VND50 billion. 
 
Conditions on capital and executive staff 
 
Under Decree 30, a foreign party (or foreign invested party) may not hold more than 30 
percent of the charter capital of an airline. A single Vietnamese individual or legal entity 
must hold the largest portion of the charter capital of the airline. 
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In detail, the foreign capital portion is calculated as:  
 
(a) the capital contribution portion of the foreign organizations and foreign individuals 

in the airline;  
(b) the capital contribution portion of a Vietnamese enterprise [with foreign invested 

capital] in the airline multiplied by the capital contribution ratio of foreign 
organizations and foreign individuals in such foreign invested enterprise; and  

(c) the capital contribution portion of a foreign enterprise [with Vietnamese invested 
capital] in the airline multiplied by the capital contribution ratio of foreign 
organizations and foreign individuals in such foreign invested enterprise. 

 
In addition to the capital conditions above, Decree 30 requires that the operation charter of 
an airline with foreign invested capital must state: 
 
(a) the organizational structure of management and executive members; and  
(b) the number of foreign members appointed by the foreign investor to participate in 

executive roles may not exceed one-third of the total number of members. 
 
Executive roles comprise:  
 
(a) the general director (director) and deputy general director (deputy director);  
(b) the chief accountant;  
(c) persons in charge of safety management system, aircraft operation, aircraft 

maintenance, flight training, ground operations, product development, and 
marketing and sale of air transportation services; and  

(d) other members of the executive board as stipulated by the charter. 
 
Decree 30 takes effect 1 June 2013. │ 
 

 

 

Goods Trading 
By Foreign 
Owned 
Companies 

 

 

The Ministry of Industry and Trade has issued Circular No. 08/2013/TT-BCT (“Circular 08”) 
providing guidelines on goods trading and directly related activities of foreign owned 
companies (“FOC”) in Vietnam. This circular takes effect on 7 June 2013. 
 
Export Rights 
FOC already granted the right to export may only directly purchase goods from Vietnamese 
traders who have business registration, import rights or distribution rights for the export of 
such goods. FOC are not allowed to organize commodity purchasing networks in Vietnam 
for export, including the opening of locations for the collection of exported goods, unless 
otherwise provided by law. Export goods may be purchased by FOC from many sources 
including imported goods provided that such imported goods have already satisfied tax and 
other financial obligations. 
 
Import Rights 
FOC already licensed for import and not yet licensed for distribution are entitled to directly 
sell imported goods to Vietnamese traders who have business registration, export rights or 
distribution rights of such imported goods. FOC are not allowed to organize or participate in 
any goods distribution system in Vietnam unless otherwise provided by law. 
 
Distribution Rights 
FOC already licensed for distribution shall be permitted to distribute goods produced in 
Vietnam and legally imported into Vietnam. They are allowed to distribute goods to export 
and process enterprises and to enterprises located outside of Vietnamese exporting and 
processing zones. 
Circular 08 also stipulates the periodic and irregular reports applied to FOC operating in 
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goods trading. 
Circular 08 replaces Circular No. 09/2007/TT-BTM of the Ministry of Commerce (now the 
Ministry of Industry and Trade) and Circular No. 05/2008/TT-BCT of the Ministry of Industry 
and Trade as amended by Circular No. 09/2007/TT-BTM.│ 
 

 

Depreciation Of 
Fixed Assets 
Clarified 

 

 
 

On 25 April 2013 the Ministry of Finance (“MOF”) issued Circular No. 45/2013/TT-BTC 
(“Circular 45”) on the management, use and depreciation of fixed assets. Circular 45 takes 
effect on 10 June 2013 and applies for fiscal year 2013. Circular 45 also replaces Circular 
No. 203/2009/TT-BTC (“Circular 203”) dated 20 October 2009.  
 
The criteria and recognition of fixed assets 
The value of the historical cost of an asset is amended from VND10,000,000 to 
VND30,000,000. Fixed assets which are currently monitored, managed and depreciated 
under Circular 203 and now do not qualify as fixed assets under Circular 45 are allowed to 
have their residual value allocated into the production cost of the enterprise for a maximum 
period of 3 years from the effective date of Circular 45. 
 
Items not considered as intangible fixed assets 
According to Circular 45, the following items are not considered as intangible fixed assets: 
(a) Expenses for establishment of an enterprise, 
(b) Employee training expenses, 
(c) Advertising expenses incurred before the establishment of an enterprise, 
(d) Expenses for research, 
(e) Expenses for relocation, and 
(f) Expenses for buying to have and use the technical documentation, the patent, 

transfer of technology permit, commercial brands, business advantages. 
 
As they do not qualify as intangible fixed assets they are subject to the Law on Corporate 
Income Tax and may only be depreciated for a period of three years.  
 
Increasing the useful life of fixed assets 
As per Appendix 1 of Circular 45, the useful life of some fixed assets is increased, 
specifically: 
(a) Motive machinery and equipment: from 10 years up to 15 or 20 years; 
(b) Working machinery and equipment: from 8 or 10 years to 15 or 20 years; 
(c) Electric and electronic equipment & specialized equipment used for special 

purposes: from 8 years to 10 years.│ 
 

 

 

Infrastructure 

What? 

 

 

 

Last week, a mistake by a crane operator caused power to cut out for nearly a third of the 
country, including large portions of Ho Chi Minh City. The crane operator wasn't necessarily 
careless, but he did knock a tree into the power lines at a transformer--apparently a very 
important transformer--and the resulting damage couldn't be repaired for about ten 
hours. Asia News suggested this should be a lesson on the need for improvements in the 
electrical grid of Vietnam, a lesson that, while obvious, may not be the priority of the 
Vietnamese government. 
 
Three years ago I conducted a seminar on Power and Energy in Vietnam. The mood of the 
meeting was somber and the presenters all seemed to share a common, depressing, 
theme: Vietnam faces a major power shortage. Within five years the power demands would 
as much as quadruple while there--at the time--were no new plants under construction. 
Energy is going to be a big business in Southeast Asia.  
 
One presenter, however, focused on a different problem. He spent his fifteen minutes 
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discussing the state of the electric grid. He came prepared with a nice Powerpoint 
presentation that contained charts and illustrations. The primary power distribution was 
based on one or two lines that stretched the length of the country. If anything happened to 
those lines the results could be catastrophic. Thus last week. 
 
The point, here, is not to complain about Vietnam, or to necessarily highlight a problem, but 
to raise the issue of infrastructure as a major concern for investors in any developing 
country, but especially in Indochina. 
 
After having lived in all three of the former French colonies, I have had the delightful 
experience of losing power on numerous occasions. It happens in Vietnam, Cambodia, and 
Laos. Vietnam is better, for the most part, at least in Ho Chi Minh City. It's par for the 
course in this part of the world. Either there's not enough electricity to go around, or the 
transmission grid is interrupted somehow. It happens.  
 
But when it happens, or when the internet goes down, or when a pothole remains 
unrepaired for three years, or when maintenance requirements for freight trucks are so lax 
that for all practical purposes there is no maintenance the manufacturing, business, and 
logistics folk all get upset. A factory loses precious hours without electricity, dropping 
productivity and increasing costs. Transportation costs rise because replacement of trucks 
has to happen more frequently because of the lack of maintenance, both of the trucks and 
the roads. Transportation takes more time, making on time delivery something to hope for, 
but not necessarily to expect. And a spotty internet leaves Skype calls, stock deals, legal 
research in a holding pattern. 
 
It's the infrastructure, and it's not all that much to write home about. 
 
And the investor who comes into Vietnam from a developed country, with on-time trains, 
regular water supplies, properly distributed power and high speed 4G internet, Vietnam is a 
challenge. Not that infrastructure deficiencies should deter investment, but they need to be 
taken into account when considering all of the costs and benefits of doing business in 
Vietnam. While the shipping industry is booming and the ports work quite well, many of the 
roads that link factories to those ports are in dismal repair. The internet, and this is a big 
issue for lawyers, is either too slow or blinking in and out of connectivity. It's a distraction 
and a deterrent, but if you do choose to live and/or invest in Vietnam, then it's something 
you need to be prepared to endure.  
 
I'd like to say that Vietnam is aware of the situation and working diligently to fix the 
problem. I'm not so sure. Yes there's lots of ODA money being poured in from Japan and 
Australia and other countries to improve the infrastructure and upgrade things like the 
power grid. But the top priority for Vietnam doesn't seem to be infrastructure. The 
government is more concerned about higher level problems like macroeconomics and bad 
loans. Basic infrastructure--like it is in many countries in this region--takes a back seat to 
setting up the 3G mobile networks and building large and spacious buildings that look 
pretty but serve little purpose.  
 
So be wary, don't jump in expecting Western services in Indochina. It's a developing place, 
not developed, and subject to all the problems and disruptions that come with 
development. But (and I have to say this to make sure I don't upset the wrong people) it's a 
great place. Vietnam offers many positive things. It's a maritime country by nature, and a 
ride on a river boat, or a stroll along the shore might just ease the stress of knowing that 
when you go back home, the lights just might not be on.│ 
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Established in October 2006, Indochine Counsel is one of the leading commercial law 
firms in Vietnam. The firm provides professional legal services for corporate clients 
making investments and doing business in Vietnam. The legal practitioners at 
Indochine Counsel are well qualified and possess substantial experience from both 
international law firms and domestic law firms. The firm boasts more than 35 legal 
professionals working at the main office in Ho Chi Minh City and a branch office in Hanoi. 
 
Indochine Counsel’s objective is to provide quality legal services and add value to clients 
through effective customized legal solutions that work specifically for the client. The firm 
represents local, regional and international clients in a broad range of matters including 
transactional work and cross-border transactions. The firm’s clients are diverse, ranging 
from multinational corporations, foreign investors, banks and financial institutions, 
securities firms, funds and asset management companies, international organizations, law 
firms to private companies, SMEs and start-up firms in Vietnam. 
 
Indochine Counsel advises clients in the following areas: 

 
 Inward Investment  
 Corporate & Commercial  
 Intellectual Property  
 Technology & Media  
 International Trade  
 Banking & Finance 

 Taxation  
 Intellectual Property  
 Technology & Media 
 International Trade 
 Mining & Energy 
 Property & Construction  

 

A full list of partners, associates and other professionals is available on our website. | 
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Contact Us 

 

 
 
 
For further information or assistance, please contact us: 
 
Ho Chi Minh City Head Office  
Unit 4A2, 4th Floor, Han Nam Office Bldg. 
65 Nguyen Du, District 1, Ho Chi Minh City, Vietnam 
T +848 3823 9640 | F +848 3823 9641 | info@indochinecounsel.com 
 
Hanoi Office  
Unit 705, 7th Floor, CMC Tower 
Duy Tan Street, Cau Giay District, Hanoi, Vietnam 
T +844 3795 5261 | F +844 3795 5262 | hanoi@indochinecounsel.com  
 
Contacts  
 
Dang The Duc | Managing Partner | duc.dang@indochinecounsel.com   
 
Le Nguyen Huy Thuy | Partner | thuy.le@indochinecounsel.com  
 
Phan Anh Vu | Partner | vu.phan@indochinecounsel.com  
 
Nguyen Thi Hong Anh | Partner | anh.nguyen@indochinecounsel.com  
 
Indochine-Apex Korean Desk 
APEX LLC. Vietnam Office (Ho Chi Minh City) 
K. C. Lee | Business Lawyer | kclee@indochinecounsel.com & 
kclee@apexlaw.co.kr     
www.indochinecounsel.com  
 

Indochine Counsel Client Alert provides a general overview of the latest developments in Vietnam’s regulatory framework, without the 

assumption of a duty of care by Indochine Counsel. The information provided is not intended to be nor should it be relied upon as a 

substitute for legal or other professional advice. Professional advice should be sought for any specific case or matter.  
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