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New Cross Border Lending Regulation: Updates to 
foreign lenders and domestic borrowers being non-
credit institutions 
 

The State Bank of Vietnam (the “SBV”) finally issues new Circular No. 08/2023/TT-NHNN, dated 30 

June 2023, on conditions for enterprises to borrow non-government guaranteed foreign loans 

(“Circular 08”). Circular 08 will come into force and replace Circular No. 12/2014/TT-NHNN 

(“Circular 12”) from 15 August 2023. 

 

This Alert focuses on and outlines the key changes in Circular 08 and their impact for foreign lenders 

and domestic borrowers who are non-credit institutions. 

 

Loan purposes 

 

As per Circular 08, the foreign loan purposes are including: 

 

▪ For short-term foreign loans (up to one year or less): can only be taken out for (i) 

restructuring other foreign debts (“Refinancing”) and (ii) repaying other short-term payables 

in cash (excluding the principal of the onshore loan) of the borrower. For clarification, the 

mentioned short-term payables are debts incurred during the implementation of investment 

projects, business and manufacturing plans, and other projects of the borrower and shall be 

determined per guidance of the Vietnamese enterprise accounting system.  

 

▪ For medium and long-term foreign loans (above one year): (i) financing for the borrower’s 

investment projects; (ii) financing for the borrower’s business and manufacturing plans, and 

other projects; and (iii) Refinancing. 

 

Apart from the mentioned above purpose, the borrower, who is subject to regulatory financial safety 
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requirements (such as securities companies), is allowed to use short-term foreign loans to serve its 

professional activities with the term of not exceeding 12 months from the time of withdrawal. 

 

Justification of loan purposes 

 

Foreign loan purpose Documentation for justification 

Financing for investment 

projects 

Investment certificates, investment registration certificates, or 

investment policy decisions issued by the competent authorities  

Financing for manufacturing 

and business plan, other 

projects 

Regulatory plan for using foreign loan proceeds (“Utilization 

Plan”)  

Refinancing Regulatory plan for Refinancing (“Refinancing Plan”) 

 

Definition of “other projects” 

 

Circular 08 introduces the term “other projects” for the first time, which are projects in general and not 

projects approved under investment certificates, investment registration certificates or investment 

policy decisions. It means, the borrower is allowed to use the foreign loans for financing its “other 

projects” if its Utilization Plan is legitimate and justifiable. Accordingly, there might be a possibility that 

the borrower would be able to obtain foreign loans for making equity contributions to another project 

company or subsidiary if the borrower could demonstrate and justify its equity investment / acquisition 

under the category of its “other project.” However, this remains untested and unclear in practice. 

 

Separately, it is interesting to note that per the recent amendments of the onshore lending regulation 

(Circular No. 06/2023/TT-NHNN of the SBV), from 1 September 2023, onshore banks will not be 

permitted to provide domestic loans for financing any share acquisition or subscription nor for 

entering into a business co-operation contract for a project that has not satisfied the pre-sale 

conditions required by law. 

 

Removal of the borrowing cost restriction 

 

In Refinancing, Circular 08 takes out the restriction of borrowing cost, which requires that the new 

loan shall be cheaper than the refinanced loan. However, the information of borrowing costs is still 

required information for both the refinancing loan and the loan to be refinanced under the Refinancing 

Plan. If being subject to registration, it is a required submission information / document.  

 

Plus, the Governor has the discretion to decide from time to time to impose conditions of borrowing 

costs and announce the ceiling of borrowing costs. It means that this removal shall be watch out with 

caution, and any borrower plans to refinancing its foreign debts shall look up closely to the monetary 

policies from SBV in the coming time. 

 

Introducing the Statement of Capital Needs / Statement of Capital Uses 
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In relation to short-term loans, Circular 08 introduces a new type of document named as the 

“statement of capital needs” for a new loan or the “statement of capital uses” for an existing loan to be 

refinanced (together, referred to as the “Statement”). The Statement shall be updated to reflect the 

changes of capital needs/uses of the borrower, and the borrower shall amend the Utilization Plan in 

case of any changes to the Statement prior the changes actually occur. This seems to be a new 

burden of implementation for the borrower, and to result in tightening up the flexibility of the use of 

short-term loan as a working capital supplement in general. Clearly, it is an increase in the internal 

management responsibilities for legal and accounting compliance. 

 

Deposit of undeployed funds 

 

Circular 08 allows the borrower to use the loan proceeds to deposit money at credit institutions or 

foreign bank branches in Vietnam in case such a foreign loan has been withdrawn but has not yet 

been used for lawful foreign loan purposes (the undeployed funds). The maximum term of each 

deposit must not exceed one (1) month and the borrower is responsible for tracking the undeployed 

funds in case of being inspection by the competent authorities.  

 

Lending in VND 

 

Circular 08 relaxes offshore lending in Vietnamese Dong (“VND”) by removing the approval of the 

Governor as a condition. VND foreign loan can be actually disburse into a foreign loan account in 

VND of the borrower, or can be a debt liability of the foreign loan being determined in VND.  

 

Exchange rate and loan room 

 

It is a must to apply the exchange rate announced by the Ministry of Finance (State Treasury) at the 

time of the execution of the foreign loan documentation or the amendment / supplement agreement to 

calculate the loan room, or to prepare the Utilization Plan or the Refinancing Plan. 

 

Next steps 

 

If you have any questions about the above conditions and/or foreign loan regulations, please do not 

hesitate to contact us. 

 

Our separate follow-up alert will address conditions applicable to credit institutions. 
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About Indochine Counsel 
 

 

 

 

Established in October 2006, Indochine Counsel is a leading commercial law firm in Vietnam. Our 

firm is ideally positioned to assist international investors and foreign firms to navigate the legal 

landscape in one of Asia's most dynamic and challenging countries. We also take pride in our 

services offered to domestic clients in searching for opportunities abroad. With over 45 lawyers many 

of whom have been trained abroad and staffs in two offices, Ho Chi Minh City and Hanoi, Indochine 

Counsel offers expertise in a dozen practice areas and provides assistance throughout the entire life 

cycle of your business. 

 

Indochine Counsel represents and advises clients on all legal aspects in the following major areas of 

expertise: 

 

▪ Anti-trust & Competition 

▪ Banking & Finance 

▪ Corporate & Commercial 

▪ Energy, Natural Resources & Infrastructure  

▪ Intellectual Property  

▪ Inward Investment 

▪ Labour & Employment 

▪ Litigation & Dispute Resolution 

▪ Mergers & Acquisitions 

▪ Real Estate & Construction 

▪ Securities & Capital Markets 

▪ Technology, Media & Telecommunications  

 

A full list of partners, associates and other professionals is available on our website. │ 
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Contact Us  
 

For further information or assistance, please contact the following Indochine professionals: 

  

 

Trinh Ngoc Ly 

Associate 

E ly.trinh@indochinecounsel.com 

 

  

 

Tran Minh Phuong  

Junior Associate 

E phuong.tran@indochinecounsel.com 

 

  

 

Ho Chi Minh City 

Unit 305, 3rd Floor, Centec Tower 

72-74 Nguyen Thi Minh Khai, District 3 

Ho Chi Minh City, Vietnam 

T +84 28 3823 9640 

F +84 28 3823 9641  

E info@indochinecounsel.com 

 
 

 

 

Hanoi  

Unit 705, 7th Floor, CMC Tower 

Duy Tan Street, Cau Giay District 

Hanoi, Vietnam 

T +84 24 3795 5261  

F +84 24 3795 5262 

E hanoi@indochinecounsel.com 
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